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CURRY COUNTY BOARD OFCOMMISSIONERS
SPECIAL MEETING

Wednesday, January 17, 2018 at 2:30PM Commissioners’

Hearing Room, Courthouse Annex

94235 Moore Street, Gold Beach, Oregon

WWW.CO.CUrTy.or.us

AGENDA

Items may be taken out of sequence to accommodate staff availability and the public.

For public comment, a completed speaker’s slip must be submitted.

**** Please note — The Special Meeting begins at 2:30PM ****

1. CALL TO ORDER

2. de novo PUBLIC HEARING
A de novo public hearing for Board review, public comment and Board action on an
appeal of a Planning Commission decision to deny an Elk River Property
Development, (land use application AD-1705) for the analysis of alternative routes
for a pipeline and ancillary facilities to deliver recycled wastewater located for
irrigation of a golf course.
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Identify and follow the hearing procedure specified in Zoning Ordinance
2.140(2a-d)
Receive the staff report

. Accept testimony from parties in favor of the application
. Accept testimony from other parties

Allow the parties to offer rebuttal evidence and testimony
If requested by the Board, continue the hearing to a date certain no later than
January 31, 2018.

. Conclude the hearing; the Board should determine whether to leave the record

open.

. Deliberate among the Board of Commissioners and, if desired, direct questions

to County staff.
Discuss findings and direct staff to bring back a final order no later than
January 31, 2018.

3. ADJOURN

Curry County does not discriminate against individuals with disabilities and all public meetings are held in
accessible locations. Auxiliary aids will be provided upon request with 48 hours advance notification. Please call
541-247-3296 if you have questions regarding this notice.


http://www.co.curry.or.us/
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Board of Commissioners Staff Report

Meeting Date: January 17, 2018
Prepared by: Carolyn Johnson, Community Development Director
Agenda Item. A de novo public hearing for Board review, public comment and Board

action on an appeal of a Planning Commission decision to deny an Elk River Property
Development, (land use application AD-1705) for the analysis of alternative routes for a
pipeline and ancillary facilities to deliver recycled wastewater located for irrigation of a golf
course on or over Assessor map 32-15-29C, lot numbers: 103, 104, 105, 106, 107, 108, 118,
120 and 121 and extending to the property commonly known as the Knapp Ranch. (Sections
19, 29 & 30 of Township 32 S., Range 15 W., W.M. Tax lot 4400, and Section 29c of
Township 32 S., Range 15 W., W.M. Tax lot 500)

Hearing Procedure:

1 Identify and follow the hearing procedure specified in Zoning Ordinance 2.140(2a-d)

2 Receive the staff report

3 Accept testimony from parties in favor of the application

4. Accept testimony from other parties

5. Allow the patrties to offer rebuttal evidence and testimony

6. If requested by the Board, continue the hearing to a date certain no later than January
31, 2018.

7. Conclude the hearing, the Board should determine whether to leave the record open.
8. Deliberate among the Board of Commissioners and, if desired, direct questions to
County staff.

9. Discuss findings and direct staff to bring back a final order no later than January 31,
2018.

Proposed Board Options:

1) Reach a decision to uphold the Appeal. Direct staff to prepare a Board Final Order for
action on January 31, 2018.

2) Reach a decision to deny the appeal and direct staff to prepare a Board Final Order
for action on January 31, 2018.
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Staff recommendations:

1. Accept Oral report from staff, hear testimony from parties with standing and the
public, close the public hearing and deliberate.

2. Reach a decision to uphold the Appeal. Direct staff to prepare a Board Final Order
for action on January 31, 2018.

3. If the January 17, 2017 de novo public hearing includes additional public suggested
alternatives, with sufficient specificity to merit written response from the applicant (as per
ORS 215.246), then the public hearing should be closed but the record remain open for
written responses by the applicant and review by the Board at a future date but no later
than January 31, 2018.

l. Application Information:

Applicant/Agent: Elk River Development Corporation LLC (ERCD)/BIll Kloos Esqg.

Zoning: Exclusive Farm Use (EFU)

Project Description/Location: ERCD seeks to extend a recycled wastewater pipeline and
ancillary facilites * outside the Port Orford city limits to the future Pacific Gales golf

course. % The two pipeline routes under consideration can generally be described as:

1) Running north along Arizona Street and thence west and north across land owned by
Knapp Ranches Inc,; and

2) Running north along Madrona Ave, until travelling west (partially through private
property, with the landowners permission) to land owned by Knapp Ranches.

The proposed alternative routes are noted on Attachment 2 and the following page of this
report.

! A pond that will store water, pumps and a small pumphouse that will shelter the irrigation equipment.
2 Board Order 20255 (In the Matter of Remand Proceedings for Application AD-1411) and affirmed by LUBA opinion Or LUBA 2015-080,
January 27, 2016.
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Prefrred Route Alternative Rout
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.  Background: In January of 2015, the Board of Commissioners approved a
Conditional Use Permit (CUP-1411) for the Pacific Gales Golf Course located in an
Exclusive Farm Use (EFU) zoning district. The applicant seeks to extend a recycled
wastewater pipeline to the golf course site for irrigation. The Zoning Ordinance is silent on a
definition of recycled and/or reclaimed water® permitting requirements. However Oregon
State Statute (ORS) 215.283(1)(v) notes that subject to a license or permit* by the
Department of Environmental Quality (DEQ), recycled water for irrigation is a permitted use
in an EFU zone. Prior to issuance of the subject permits, ORS 215.246° notes that DEQ
requires an applicant to identify alternatives through a local government process for the
recycled wastewater pipeline location. After the local government process of reviewing
alternatives is complete, DEQ will complete processing of the necessary DEQ permits for
the applicant to proceed with the project. The County’s Zoning Ordinance® identifies the
Planning Commission as the County’s decision maker to analyze these alternatives.

ERCD made an application (AD-1705) for Planning Commission review of the alternative
routes for the pipeline. The Planning Commission reviewed the application on September
21 and October 19, and denied the application on November 7, 2017. Attachment 11
provides additional information on the Planning Commission process. Planning
Commission decisions can be appealed to the Board of Commissioners. ERCD appealed

® The proposed pipeline would transport reclaimed water meeting the ORS 537.131 criteria as described in the July 27, 2017 memo from
County Counsel. (Attachment 9) Reclaimed water is referred to as recycled water by DEQ.

* The applicant has submitted applications to DEQ for a Wastewater Pollution Control Facility Permit and a Recycled Water Use Permit
® ORS 215.246 -Approval of land application of certain substances; subsequent use of tract of land; consideration of alternatives

€ 2.060(2)(d) Article Il. Procedures for Making Land Use Decisions

Board of Commissioners January 17, 2018 AD-1701 staff report 30f9



the Planning Commission’s application denial to the Board pursuant to Zoning Ordinance
Section 2.170 (Appeal of a land use decision) which states:

“Appeals of the decision making body shall take up the appeal as a de novo issue and the
final written order or conclusions of the lower decision making body being appealed
shall not be considered in the appellate review.”

In this case, the “decision making body” is the Board of Commissioners. “De Novo” means
the Board is to review the ERCD application without giving deference to the Planning
Commission’s denial. “Lower decision making body” means the Planning Commission.
“Appellate review” means review by the Board of Commissioners.

II. Applicable Criteria and Discussion

Curry County procedure to review the proposal

A. CCZO Section 2.060(2)(d) identifies the Planning Commission as the decision making
body for subdivisions, interpretations of Planning Director decisions and “other land use
actions”.

Consistent with CCZO Section 2.060(2)(d), the Planning Commission acted as the decision
making body for Application AD-1705.

B. CCZO Section 2.170 (1) and (7) — Appeal of a Land Use Decision

1. In the matter of all appeals, the decision making body shall take up the appeal as a
de novo issue and the final written order or conclusions of the lower decision
making body being appealed shall not be considered in the appellate review

7. Requires the notice of appeal to include a statement demonstrating that the appeal
issues were raised during the public comment period.

Discussion: The Planning Commission’s November 7, 2017 decision was appealed. The
Final Order was released on November 8, 2017. An appeal of the Planning Commission’s
decision, (Attachment 5a) from the applicant’s representative Bill Kloos was received on
November 10, 2017. The Planning Commission revisited and approved an expanded Final
Order on December 14, 2017. An appeal to the second Final Order Planning Commission
decision, (Attachment 5a) was received on December 20, 2017.

Consistent with CCZO Section 2.170 (1), the Board of Commissioners January 17, 2018
hearing is procedurally being held as a de novo hearing for the Planning Commission’s two
Final Orders. The Board of Commissioners is to review Application AD-1705 without giving
deference to the Planning Commission’s actions as further described in a November 27,
2017 memo from County Counsel (Attachment 9):

“The Board considers this review “de novo”. That means this is a new hearing and the
Board is not bound by, and cannot give any deference or weight to, the Planning
Commission’s work or decision. Nevertheless, that material is part of the record for the
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Board’s review. CCZO Section 2.170 (1) states: In the matter of all appeals, the decision
making body shall take up the appeal as a de novo issue and the final written order or
conclusions of the lower decision making body being appealed shall not be considered
in the appellate review.”

Consistent with CCZO Section 2.170 (7), The Notice of the Appeal (Attachment 4) included
arguments and evidence raised during the public comment period.

C. CCZO Section 2.172(6) — Land Use Appeal Procedures
6. The decision making body shall render a decision, may affirm, reverse or
modify the action of a lesser authority and may reasonably attach conditions necessary to

carry out the Comprehensive Plan...

Consistent with CCZO Section 2.172(6), the Curry County Board of Commissioners is to
render a decision regarding application AD-1705.

Oregon statutes regarding the proposal

D.  ORS 215.246(1a) and (3)

Q) The uses allowed under ORS 215.213 ... (a) Require a determination by the
Department of Environmental Quality, in conjunction with the department’s review of a
license, permit or approval, that the application rates and site management practices for the
land application of reclaimed water, agricultural or industrial process water or biosolids
ensure continued agricultural, horticultural or silvicultural production and do not reduce the
productivity of the tract.

(3) When a state agency or a local government makes a land use decision relating to the
land application of reclaimed water, agricultural or industrial process water or biosoils under
a license, permit or approval by the DEQ, the applicant shall explain in writing how
alternatives identified in public comments on the land use decision were considered, and if
the alternatives are not used, explain in writing the reasons for not using the alternatives.
The applicant must consider only those alternatives that are identified with sufficient
specificity to afford the applicant an adequate opportunity to consider the alternatives. A
land use decision relating to the land application of reclaimed water, agricultural or
industrial process water or biosoils may not be reversed or remanded under this subsection
unless the applicant failed to consider identified alternatives or to explain in writing the
reasons for not using the alternatives.

ORS 215.246(1) requires the DEQ permit process to include “application rates and site
management practices for the land application of reclaimed water, agricultural or industrial
process water or biosolids ensure continued agricultural, horticultural or silvicultural
production and do not reduce the productivity of the tract.” Accordingly, the applicant is
required to meet ORS 215.246(1) requirements as a part of the DEQ processing of their
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Recycled Water Use Permit. The applicant has submitted an application for the DEQ
permit; however the permit will not be issued until the County review process is completed.

If the Board authorizes the subject proposal, AD-1705 Condition of Approval #1 is a
requirement to meet the standards of ORS 215.246(1a). Condition of Approval 1 states:
“Receive approval from the Oregon State Department of Environmental Quality for a
Recycled Water Use Permit for the proposed use prior to pipeline construction.”

ORS 215.246(3) requires an applicant to explain how public comments on the alternatives
have been addressed and explain reasons for not using any identified (and adequately
detailed) alternatives.

After the public hearing, if the Board of Commissioners finds that the applicant has
adequately considered public comment related to identified alternatives, then the applicant
has statisfied this statutory requirement. Public comments, and the applicants responses to
those comments, have been received at the writing of this report (see Attachments 5 and
10) If public comments are received as a result of this hearing, which introduce new
evidence related to identified alternatives, then the applicant must be granted an
opportunity to evaluate them.

E. ORS 215.246(4)(a): The uses allowed under this section include: The treatment of
reclaimed water, agricultural or industrial process water or biosolids that occurs as a result
of the land application;

The project includes the treatment of reclaimed water consistent with ORS section
215.246(4)(a) by use of a pond to expose the reclaimed water to natural soil microbes that
will digest a trace amount of nutrients and other substances.

It is the applicant’s position that natural processes will lead to continued improvements in
water quality such as exposure to UV light while the water is impounded in a pond at the
golf course.

As stated in the proposal application, all water quality treatments will occur at existing Port
Orford sewage treatment plant. Some degree of water quality improvement is expected to
occur incidentally to storing the recycled water in the pond, and its application to the golf
course, where it will be exposed to soil microbes and other natural processes. Water
currently being discharged from sewage treatment plant is already treated to such a high
level that it is permitted to be discharged directly into the ocean. The applicant has stated
that it is more environmentally sustainable to use the City’s effluent for irrigation, (where
any trace containments will be broken down by exposure to air and UV light during the
pond storage period, and by soil microbes after it is applied as irrigation), as opposed to
discharging it directly into the marine environment.
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F. ORS 215.246(4)(b) The establishment and use of facilities, including buildings,
equipment, aerated and nonaerated water impoundments, pumps and other irrigation
equipment, that are accessory to and reasonably necessary for the land application to
occur on the subject tract;

ERCD has proposed improvements that will include a portion of the pipe that delivers
treated water, a pond that will store water, pumps and irrigation equpiment, and a small
pumphouse that will shelter the irrigation equipment. Consistent with ORS 215.246(4)(b),
the project includes improvements that will be reasonably necessary for the use of recycled
wastewater for irrigation on the Pacific Gales golf course.

G. ORS 215.246(4)(c) The Establishment and use of facilities, including buildings and
equipment, that are not on the tract on which the land application occurs for the transport of
reclaimed water, agricultural or industrial process water or biosoils to the tract on which the
land application occurs if the facilities are located within: (A) a public right of way; or (B)
Other land if the landowner provides written consent and the owner of the facility complies
with ORS 215.275(4); and (d) the transport by vehicle of reclaimed water on which the
water will be applied.

ERDC proposes ancillary facilities necessary for the use of recycled wastewater on lands
outside of the tract where irrigation will occur, primarily in the right of way. In limited
instances where pipeline is to cross land that is not within right of way, written consent from
land owners is required to cross property for the project. ERCD has secured the referenced
written consent. (Attachment 6)

H. ORS 215.283(1)(v): (1) The following uses may be established in any area zoned for
exclusive farm use: (v) Subject to the issuance of a license, permit or other approval by the
Department of Environmental Quality under ORS 454.695... 459.205...468B.050...
468B.053...468B.055...468B.095... the land application of reclaimed water, agricultural or
industrial process water or biosolids for agricultural, horticultural or silvicultural production,
or for irrigation in connection with a use allowed in an exclusive farm use zone under this
chapter.”

Oregon Statute requires the land application of reclaimed water to have a license, permit,
or other approval from DEQ. DEQ has indicated the processing of the Recycled Water Use
Permit for the project cannot be completed without the County’s review and authorization of
the Alternatives analysis, the subject of this staff report.

V. Conclusion

Related to ORS 215.283

The proposed recycled water pipeline and it's ancillary features for irrigation in an EFU
zone appears consistent with ORS 215.283. Reclaimed water can used for irrigation related
to an allowed use in the EFU zone. County Counsel notes in his October 11, 2017 memo
(Attachment 9) that it is his opinion that a valid existing CUP for a golf course is not
required for the County to authorize AD-1705.
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The irrigation use in this case is proposed for use on the Pacific Gales golf course. The
Board of Commissioners approved a Conditional Use Permit for the golf course project and
the Land Use Board of Appeals affirmed the approval in 2016.” The applicant’s
representative has provided evidence that the Conditional Use Permit has been initiated
and is therefore valid. (Page 10 of Attachment 5)

ORS 215.283(v) specifies DEQ’s approval of a Wastewater Control Facility Permit and a
Recycled Water Use Permit to satisfy ORS 215.246. DEQ® has identified the steps (Page 2
of Attachment 1) required for the applicant to secure the required DEQ permits:

1) The applicant obtains the required DEQ application and Land Use Compatibility
Statement (LUCS) form to the County Planning Office for review and approval.

2) The County conducts its land use review process. Pertinent to this step, Board
approval of the proposal would include the following Condition #1: Receive approval from
the Oregon State Department of Environmental Quality for a Wastewater Pollution Control
Facility Permit and a Recycled Water Use Permit for the proposed use prior to pipeline
construction

3) The County completes the LUCS form and returns it to the applicant with appropriate
findings.

4) The applicant submits the DEQ application and approved LUCS for processing.

The balance of the requirements to secure the required are required by Oregon State DEQ.
The applicant has submitted the LUCS Statement to the Community Development
Department/Planning division. Following a Board action to authorize the subject application,
the LUCS will be completed and returned to the applicant for their submittal of the required
permits to DEQ for the proposal.

Further information can be found in the October 24, 2017 County Counsel memo
(Attachment 9).

Related to ORS 215.246 (1), (3), and (4c)

The applicant is required to meet ORS 215.246(1) requirements as a part of the DEQ
processing of a Recycled Water Use Permit. AD-1705 Condition of Approval #1 specifies
said compliance as follows: Receive approval from the Oregon State Department of
Environmental Quality for a Wastewater Pollution Control Facility Permit and a Recycled
Water Use Permit for the proposed use prior to pipeline construction.

" Board Order 20255 and LUBA Opinion Or LUBA 2015-080
& November 21, 2017 e-mail from by Ranei Nomura, Manager, Water Quality Permitting and Compliance DEQ Western Region to Jacob
Callister, LCOG contract planner
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ORS 215.246(3) requires an applicant to explain how public comments on the alternatives
have been addressed and explain reasons for not using any identified (and adequately
detailed) alternatives. The applicant has met the requirements specified in ORS 215.246
and (3) by specifying how alternatives identified in public comments on the land use
decision were considered, and the reasons for not using the alternatives.

Related to ORS 215.246(4)(a)

The project includes the treatment of reclaimed water consistent with ORS 215.246(4)(a)
by use of a pond to expose the reclaimed water to natural soil microbes that will digest a
trace amount of nutrients and other substances.

Related to ORS 215.246(4)(b)
The project includes improvements that will be reasonably necessary for the use of
recycled wastewater for irrigation on the Pacific Gales golf course.

Related to ORS 215.246(4c)
For both the preferred and alternate routes, the applicant has obtained easements with
land owners where the pipeline can pass through private property.

V. Public Comments® - Public comments can be found on Attachment 10 and include:

. October 18, 2017 Transmittal from the Oregon Coastal Alliance (ORCA)

. September 5 and December 14, 2017 letter from Beverly Walters

. December 20, 2017 letter from Jim Auborn

o December 14, 2017 letter from the Karen Jennings representing the Port Orford
Main Street Revitalization Program

. December 14, 2017 letter from Karen Auborn

Attachments

1 — Electronic transmittal regarding DEQ permitting process.

2 - Proposed preferred and alternative routes of pipeline.

3 — Detailed decription of alternatives (including routes and plans)

4 — Public notice for BOC January 17, 2018 public hearing

5 — Applicant’s written statements

5a — Applicant’'s November 10 and December 14 appeals

6 — Easement agreements and written consent of property owners for use of property for
pipeline

7 — Application to County

8 - November 8, 2017 and December 14, 2017 Planning Commission Final Orders
9 - July, October 11, October 24 and November 27 County Counsel memos

9a — November 7, 2107 Planning Commission meeting transcript

10 - Public comments

11- Planning Commission denial process

® Received by 5 PM, January 3 for inclusion in the Board 01.17.2018 de novo hearing packet.

Board of Commissioners January 17, 2018 AD-1701 staff report 90f9



BOARD OF COMMISSIONERS PUBLIC HEARING PUBLIC NOTICE

Notice is hereby given that the Curry County Board of Commissioners (Board)
will hold a special de novo public hearing on Wednesday, January 17, 2018 at
2:30 PM in the Commissioners’ Hearing Room at the Curry County Courthouse
Annex Building located at 94235 Moore Street, Gold Beach, Oregon pursuant
to ORS 197.763(2)(a) and Curry County Zoning Ordinance 2.070(1). The
hearing purpose is for Board review, public comment and Board action on an
appeal of a Planning Commission decision to deny an Elk River Property
Development application (submitted pursuant to ORS 215.246) for the
analysis of alternatives routes for a pipeline and ancillary facilities to deliver
recycled wastewater located for irrigation of a golf course on or over Assessor
map 32-15-29C, lot numbers: 103, 104, 105, 106, 107, 108, 118, 120 and 121.
The proposed alternatives are primarily within Curry County and Oregon
Department of Transportation public rights of way leaving the northerly Port
Orford urban growth boundary and extending to the a golf course development
site located on the property commonly known as the Knapp Ranch. (Sections
19, 29 & 30 of Township 32 S., Range 15 W., W.M. Tax lot 4400, and Section
29c of Township 32 S., Range 15 W., W.M. Tax lot 500)

State your comments to the Board at the public hearing and/or submit your
comments for the record by e-mail to johnsonc@co.curry.or.us (with A-1701 in
the subject line) or United States Postal Service to the Curry County
Community Development Department, Curry County Annex, 94235 Moore St,
Suite 113 Gold Beach, OR 97444, Attention: Carolyn Johnson. For written
comments to be included in the Board packet, they must be received by 3 PM
on Wednesday, January 3, 2018. Written comments received after that time
will be presented for the record at the Board’s January 17, 2018 public
hearing. A copy of the application, all documents and evidence relied upon by
the applicant and applicable criteria are available now for viewing and
download at no cost at: www.co.curry.or.us/departments/Community-
Development/Planning-Commission and are located at 94235 Moore St, Suite
113 Gold Beach Oregon for purchase at reasonable cost. The Board of
Commissioners staff report will be available after 5 p.m. on Friday, January 5,
2018 at http://www.co.curry.or.us/Board-of-Commissioners.

Should the action of the Board be appealed, the appeal shall be limited to the
application materials, evidence and other documentation, and specific issues
raised in the comments by interested parties leading up to the Board's

action. Failure to provide sufficient specificity to afford the Board an
opportunity to respond to an issue that is raised precludes appeal to Oregon
Land Use Board of Appeals based on that issue.
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From: CALLISTER Jacob (LCOG) [mailto:jcallister@Icog.org]

Sent: Monday, November 27, 2017 8:37 AM

To: Carolyn Johnson

Cc: John Huttl

Subject: FW: Land use hearing in Curry County tonight -- request for quick DLCD insights

FYI...

From: NOMURA Ranei [mailto:RANEI.NOMURA@state.or.us]

Sent: Tuesday, November 21, 2017 2:21 PM

To: CALLISTER Jacob (LCOG)

Cc: HEARLEY Henry O

Subject: RE: Land use hearing in Curry County tonight -- request for quick DLCD insights

Jacob,

Diane Baird with the Oregon Department of Justice was not available to review the documents from
Curry County | received from Mr. Klingensmith before the due date.

I think I understand your chicken and egg question but please see p. 16 of the Report to the Legislature:
Implementation of Senate Bill 212, A Joint Report of the Department of Environmental Quality,
Department of Land Conservation and Development, Department of Agriculture, and Health Services of
the Department of Human Services at
https://digital.osl.state.or.us/islandora/object/os|%3A21123/datastream/OBJ/view .

I've excerpted the process in this report laid out by DEQ, DLCD, ODA, and OHS below. Please let me
know if you have any additional questions.

Ranei

Ranei Nomura

Manager

Water Quality Permitting and Compliance
DEQ Western Region

503-378-5081



Process for Land Application Proposals: As the State Agency that issues environmental approval for land
application practices. DEQ has consulted with the DLCD. ODA. and Department of Human Services (DHS) to
ensure that its process meets the intent of the new Act. The following steps described below apply to:

- New land application proposals (except those involving vehicle transport of biosolids).

- Significant modifications to permits. approvals and permit renewals. e.g. use of additional lands.

1. The applicant obtains the required DEQ application and LUCS formns. and submits the LUCS to the county

planning office for its review and approval.

The county conducts its land use review process in accordance with the requirements under the Act.

The county completes the LUCS form and returns it to the applicant with the attached findings:

- The proposed activity constitutes land application for purposes of agricultural. horticultural.
silviculture production, or for irrigation in connection with a use allowable in EFU zoned land under
ORS 215.

- Any proposed facilities necessary for the land application practice to occur on the subject site are
accessory to and reasonably necessary as allowed by the Act.

- Approval of the LUCS is subject to DEQ’s issuance of the necessary environmental approvals or
permits.

4. The applicant submits the DEQ application and approved LUCS to DEQ for processing. DEQ processes
the application and conducts a technical review in accordance with its rules. The review. depending on
what material is applied to the land. may include the following:

- Pollutant and nutrient testing

- Determination of agronomic rate

- Determination of agronomic or pollutant loading

- Determination of water assimilation capacity

- Site assessment and evaluation

- Crop type and cropping system

- Application methods and equipment requirements

- Site access and harvest restrictions

- Monitoring requirements

- A written determination that the land application activity will not reduce the productivity of the land in
question.

5. DEQ submits all Reclaimed Water Reuse Plans to the DHS for comunent (OAR 340-055-0015(2)). and
consults with DHS on any effluent quality limitations (OAR 340-055-0015(4)).

6. Applicants intending to land apply reclaimed water are required to submit a “Registration of Reclaimed

‘Water Use™ form (http://wrd.state.or.us/publication/pdfs/reclaimform96.pdf) to the Water Resources

Department (ORS 537.131, 537.132 and 537.610(h)). Either agency can supply applicants with this form,

however it requires a DEQ signature.

DEQ issues an approval or denial to the applicant. and provides a copy to the

county planning office.

(7

LY

From: CALLISTER Jacob (LCOG) [mailto:jcallister@Icog.org]

Sent: Sunday, November 19, 2017 5:53 PM

To: NOMURA Ranei <ranei.nomura@state.or.us>

Cc: HEARLEY Henry O <HHEARLEY@Lcog.org>

Subject: Re: Land use hearing in Curry County tonight -- request for quick DLCD insights

Hello Ranei,
My name is Jacob Callister. I work for the Lane Council of Governments in Eugene Oregon and

am the contract planner working on Elk River Development's application for the application
of reclaimed wastewater on a golf course in Curry County.



I am responsible for providing a recommendation to the County Board of Commissioners on the
application.

The Curry County Planning Commission denied the application partly because of sequencing
related to the required DEQ “determination” outlined at ORS 215.246(a):

The uses allowed under ORS 215.213 (Uses permitted in exclusive farm use zones in counties
that adopted marginal lands system prior to 1993) (1)(y) and 215.283 (Uses permitted in
exclusive farm use zones in nonmarginal lands counties) (1)(v):

(a) Require a determination by the Department of Environmental Quality, in conjunction with
the department’s review of a license, permit or approval, that the application rates and site
management practices for the land application of reclaimed water, agricultural or industrial
process water or biosolids ensure continued agricultural, horticultural or silvicultural
production and do not reduce the productivity of the tract.

My question essentially echoes the others in the correspondence below. I really need to know if
approval of the permits that EIk River has pursued with DEQ will objectively satisfy ORS
215.246(a). This is because we are adding DEQ approval of the permits as a "Condition of
Approval" for the application. In order to do that, we need to know that the DEQ permit
approvals represent an objective satisfaction of ORS 215.246(a). We will have a chicken and egg
issue if we cannot figure this out (both permits needing to be approved before the other).

I am out of the office starting tomorrow, but I will be checking email and have a colleague at
Lane Council of Governments, Henry Hearley, who is helping move things along in my absence
(He is cc'd to this email). If you or Dianne Baird could get in touch with some insights, this
would be extremely helpful for our next steps --

There is a Curry County Board of Commissioners meeting on December 6th to review this matter. The
staff report for the hearing is due a week prior (November 29th). We are hoping to have some direction on
this in order to appropriately address DEQ's statutory requirement related to this application.

Please let me know what else | can provide or do to get some clarity.

Thanks Ranei,

Jacob Callister
Senior Planner
Lane Council of Governments
541-682-4114

From: NOMURA Ranei <ranei.nomura@state.or.us>

Sent: Thursday, September 28,2017 9:09 AM

To: Nick Klingensmith

Subject: Re: Land use hearing in Curry County tonight -- request for quick DLCD insights

Let me check with Diane Baird to see if she is availabke to review. She is the DOJ assistant
attorney general assigned to DEQ's water quality program and also has a background in Oregon



land use law. I'll let you know what she thinks.

Sent from my Verizon, Samsung Galaxy smartphone

———————— Original message --------

From: Nick Klingensmith <nickklingensmith@landuseoregon.com>

Date: 9/28/17 8:35 AM (GMT-08:00)

To: NOMURA Ranei <ranei.nomura@state.or.us>

Subject: RE: Land use hearing in Curry County tonight -- request for quick DLCD insights

| understand. This situation is a little unique, however, as the local government Planning
Commission isn’t applying any local standards in this decision — they are directly applying ORS
215.246, which is statute that you and Bill Kloos and Larry Knudsen and | discussed on the
phone a year ago.

Because the county code doesn’t have any local regulations that implement this statute, the
Planning Commissioners aren’t sure what to make of it. County staff has a good grasp of things,
but the Planning Commissioners are a little confused by this task of applying standards directly
from statute.

Rather than weighing in on the substantive question of whether the application meets the
approval criteria, we were merely hoping for some indication, from DEQ’s perspective, as to
whether the local procedure that the county is providing is what the statute had in mind. We
have already tried to explain to the Planning Commission that the county’s approach to this was
developed with the input of DEQ and DLCD, but | get the impression that the Commission
remains uncertain.

If DEQ can’t comment at all, | understand. If there’s any more info | can provide, please let me
know. Thanks very much,

Nick Klingensmith

Law Office of Bill Kloos, PC

375 W. 4th Avenue, Suite 204

Eugene, OR 97401

Phone: (541) 912-5280

Fax: (541) 343-8702

e-mail: nickklingensmith@landuseoregon.com<mailto:nickklingensmith@landuseoregon.com>
Web www.LandUseOregon.com<http://www.landuseoregon.com/>

Please do not read, copy or disseminate this communication unless you are the intended
addressee. This e-mail communication may contain confidential and/or privileged information



intended only for the addressee. If you have received this e-mail in error, please call
immediately at the phone number above. Also, please notify me by e-mail. Thank you.

From: NOMURA Ranei [mailto:ranei.nomura@state.or.us]

Sent: Wednesday, September 27, 2017 4:54 PM

To: Nick Klingensmith <nickklingensmith@landuseoregon.com>

Subject: RE: Land use hearing in Curry County tonight -- request for quick DLCD insights

Nick,

DEQ does not get involved in the land use zoning process so we would not want to comment
(or have any authority to comment) but I'll take a quick look. If we do have any input unless, it
would only be with respect to DEQ permitting requirements.

Hope that makes sense. Thank you for your patience!

Ranei

Ranei Nomura

Water Quality Program Manager
DEQ Western Region
503-378-5081 Salem Office
503-373-7944 fax

From: Nick Klingensmith [mailto:nickklingensmith@Ilanduseoregon.com]

Sent: Tuesday, September 26, 2017 9:04 AM

To: NOMURA Ranei <ranei.nomura@state.or.us<mailto:ranei.nomura@state.or.us>>
Subject: RE: Land use hearing in Curry County tonight -- request for quick DLCD insights

Hi Ranei, | hope you had a great vacation.

Yes, DEQ feedback would still be most welcome. The county hearing on this application was
continued until October 19, and there likely will be an “open record” period of seven days
following the close of the October hearing. If DEQ thought it was appropriate, your input on
these questions of local procedure would not need to be extensive. When asked this same
guestion, Dave Perry, the local DLCD rep, gave a the following succinct response:

“The Statute requires that the County hold a hearing on the matter and the process outlined
would meet the statutory requirement. We have no concerns regarding the County’s approach
to this issue.”



Of course, if DEQ wanted to say more, that is welcome also.
Thanks again.

Nick Klingensmith

Law Office of Bill Kloos, PC

375 W. 4th Avenue, Suite 204

Eugene, OR 97401

Phone: (541) 912-5280

Fax: (541) 343-8702

e-mail: nickklingensmith@landuseoregon.com<mailto:nickklingensmith@landuseoregon.com>
Web www.LandUseOregon.com<http://www.landuseoregon.com/>

Please do not read, copy or disseminate this communication unless you are the intended
addressee. This e-mail communication may contain confidential and/or privileged information
intended only for the addressee. If you have received this e-mail in error, please call
immediately at the phone number above. Also, please notify me by e-mail. Thank you.

From: NOMURA Ranei [mailto:ranei.nomura@state.or.us]

Sent: Monday, September 25, 2017 9:46 PM

To: Nick Klingensmith
<nickklingensmith@landuseoregon.com<mailto:nickklingensmith@landuseoregon.com>>
Subject: Re: Land use hearing in Curry County tonight -- request for quick DLCD insights

Nick,

I'm sorry | missed your request while | was on vacation. Do you still need DEQ feedback? If yes,
by when?

Ranei

Sent from my Verizon, Samsung Galaxy smartphone

———————— Original message --------

From: Nick Klingensmith
<nickklingensmith@landuseoregon.com><mailto:nickklingensmith@landuseoregon.com%3e>
Date: 9/21/17 5:56 PM (GMT-08:00)

To: NOMURA Ranei
<NOMURA.Ranei@deq.state.or.us><mailto:NOMURA.Ranei@deq.state.or.us%3e>

Cc: "Chris Hood (hoodc@stuntzner.com<mailto:hoodc@stuntzner.com>)"
<hoodc@stuntzner.com><mailto:hoodc@stuntzner.com%3e>, "Jim Haley




(jmhaley@aol.com<mailto:jmhaley@aol.com>)"
<jmhaley@aol.com><mailto:jmhaley@aol.com%3e>, "Troy Russell
(troyerussell@gmail.com<mailto:troyerussell@gmail.com>)"
<troyerussell@gmail.com><mailto:troyerussell@gmail.com%3e>, "Carolyn Johnson
(johnsonc@co.curry.or.us<mailto:johnsonc@co.curry.or.us>)"
<johnsonc@co.curry.or.us><mailto:johnsonc@co.curry.or.us%3e>, John Huttl
<huttlj@co.curry.or.us><mailto:huttlj@co.curry.or.us%3e>

Subject: FW: Land use hearing in Curry County tonight -- request for quick DLCD insights

Hello Ranei,

A lot of time has passed since we last spoke on the subject of the reclaimed water for the
Pacific Gales golf course, but tonight Curry County will be holding a hearing to get public
comments on the proposal, in order to support the alternatives analysis called for in ORS
215.246(3).

A member of the Planning Commission asked county staff to get DLCD’s feedback as to whether
we are procedurally on the right track. Earlier today, county staff suggested to me it would also
be a good idea to ask for DEQ’s input on the matter. The email chain below started with the
County’s contract planner, and was directed to Dave Perry, at DLCD. DLCD has responded
favorably to our approach.

I've attached the entire packet that will be submitted to the Planning Commission, including the
application. It’s a big file, so | understand you might not have the bandwidth to review the
whole thing. The first email in this chain does a great job of summarizing how the public
process has been set up.

I’'m happy to answer any questions. Thanks very much for any feedback you can provide.

Nick Klingensmith

Law Office of Bill Kloos, PC

375 W. 4th Avenue, Suite 204

Eugene, OR 97401

Phone: (541) 912-5280

Fax: (541) 343-8702

e-mail:
nickklingensmith@landuseoregon.com<mailto:nickklingensmith@Ilanduseoregon.com><mailto:
nickklingensmith@landuseoregon.com><mailto:nickklingensmith@Ilanduseoregon.com%3e>
Web
www.LandUseOregon.com<http://www.landuseoregon.com/><http://www.landuseoregon.co

m/%3e>

Please do not read, copy or disseminate this communication unless you are the intended



addressee. This e-mail communication may contain confidential and/or privileged information
intended only for the addressee. If you have received this e-mail in error, please call
immediately at the phone number above. Also, please notify me by e-mail. Thank you.

From: John Huttl [mailto:huttlj@co.curry.or.us]

Sent: Thursday, September 21, 2017 10:08 AM

To: Carolyn Johnson <johnsonc@co.curry.or.us><mailto:johnsonc@co.curry.or.us%3e>; Nick
Klingensmith
<nickklingensmith@landuseoregon.com><mailto:nickklingensmith@landuseoregon.com%3e>
Subject: RE: Land use hearing in Curry County tonight -- request for quick DLCD insights

Nick

You may want to share the below email with DEQ to ask them to review the county staff report
(like DLCD did) to confirm the process the county is using meets the DEQ concerns.

John

From: Carolyn Johnson

Sent: Thursday, September 21, 2017 10:01 AM

To: Nick Klingensmith
(nickklingensmith@landuseoregon.com<mailto:nickklingensmith@landuseoregon.com><mailto
:nickklingensmith@landuseoregon.com><mailto:nickklingensmith@landuseoregon.com%3e>)
Cc: John Huttl

Subject: FW: Land use hearing in Curry County tonight -- request for quick DLCD insights

From: Perry, Dave [mailto:dave.perry@state.or.us]

Sent: Thursday, September 21, 2017 9:51 AM

To: 'CALLISTER Jacob (LCOG)'

Cc: Carolyn Johnson

Subject: RE: Land use hearing in Curry County tonight -- request for quick DLCD insights

Jacob,

The Statute requires that the County hold a hearing on the matter and the process outlined
would meet the statutory requirement. We have no concerns regarding the County’s approach
to this issue.

[BeachBillLogo]

David R. Perry | So. Coast Regional Representative
Deptarment of Land Conservation and Development
Ocean and Coastal Services Division

810 SW Alder St., Ste. B | Newport, OR 97365



Direct: (541) 574-1584| Cell: (541) 270-3279
dave.perry@state.or.us<mailto:dave.perry@state.or.us><mailto:dave.perry@state.or.us><mail
to:dave.perry@state.or.us%3e> |
www.oregon.gov/LCD<http://www.oregon.gov/LCD><http://www.oregon.gov/LCD%3e>

From: CALLISTER Jacob (LCOG) [mailto:jcallister@Icog.org]

Sent: Thursday, September 21, 2017 7:58 AM

To: Perry, Dave
<dperry@dlcd.state.or.us<mailto:dperry@dlcd.state.or.us><mailto:dperry@dlcd.state.or.us>><
mailto:dperry@dlcd.state.or.us%3e%3e>

Cc: Carolyn Johnson
(johnsonc@co.curry.or.us<mailto:johnsonc@co.curry.or.us><mailto:johnsonc@co.curry.or.us>
<mailto:johnsonc@co.curry.or.us%3e>)
<johnsonc@co.curry.or.us<mailto:johnsonc@co.curry.or.us><mailto:johnsonc@co.curry.or.us>
><mailto:johnsonc@co.curry.or.us%3e%3e>

Subject: Land use hearing in Curry County tonight -- request for quick DLCD insights
Importance: High

Hello Dave,

My name is Jacob Callister. | am a Senior Planner with the Lane Council of Governments in
Eugene, Oregon.
Curry County reached out to us recently for support on a rather unique land use application.

A property owner (Knapp Ranches), is proposing construction of a pipeline to carry recycled
wastewater from the Port Orford Wastewater Treatment facility to a proposed Golf Course site
north of the City (in the County).

The use is permitted outright as per ORS 215.283(1)(v) , subject to standards provided in ORS
215.246 (approval of land application of certain substances (including recycled wastewater)).

ORS 215.246 (1) requires DEQ approval (a Recycled Water Use Permit)

ORS 215.246 (2) addresses only changes to existing land application of recycled water (not
applicable)

ORS 215.246 (3) is the real substance of the process, It reads:

(3) When a state agency or a local government makes a land use decision relating to the land
application of reclaimed water, agricultural or industrial process water or biosolids under a
license, permit or approval by the Department of Environmental Quality, the applicant shall
explain in writing how alternatives identified in public comments on the land use decision were
considered and, if the alternatives are not used, explain in writing the reasons for not using the
alternatives. The applicant must consider only those alternatives that are identified with



sufficient specificity to afford the applicant an adequate opportunity to consider the
alternatives. A land use decision relating to the land application of reclaimed water, agricultural
or industrial process water or biosolids may not be reversed or remanded under this subsection
unless the applicant failed to consider identified alternatives or to explain in writing the reasons
for not using the alternatives.

The County has determined to review the application with a quasi-judicial process/hearing.
Notice has been sent and published. There is a Planning Commission hearing tonight in Gold
Beach. The County has provided an opportunity for the public to provide alternatives, and for
the applicant to receive those (as per ORS 215.246(3)).

It is our anticipation that the hearing will be closed, but that the record will remain open in
order to, at a minimum, allow the applicant to provide adequate responses to the alternatives
(as per ORS 215.246(3)).

A Planning Commissioner expressed interest in what DLCD might think about this process. We
thought it would be helpful if we have a response to this question ready at the hearing. In my
experience, DLCD does concern itself directly with matters such as this. The site does have
some history (including a LUBA remand LUBA-2015-080), and so we felt it most thorough to
reach out.

| have attached the application packet. | do not expect that you will have time to read it. | have
summarized the key issue above. We would be interested in any reassurance or
acknowledgement of your awareness of the process, or any concerns you have that we
can/should consider this evening, and going forward.

Thank you for your time,

Jacob L.Callister

Senior Planner

Lane Council of Governments
541-682-4114



ATTACHMENT 2
PROPOSED PREFERRED AND ALTERNATIVE ROUTES OF PIPELINE
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Attachment 3 — Detailed description of alternatives
(including routes and plans)



WRITTEN STATEMENT

REQUEST SUMMARY:

Elk River Property Development, LLC (referred to hereafter as “ERPD™) is proposing to use
recycled wastewater for irrigating a golf course on the property commonly known as the Knapp
Ranch, which is zoned Exclusive Farm Use. The use of recycled wastewater includes the
development of a pipeline that originates at the City of Port Orford municipal wastewater
treatment plant, the creation of a reservoir adjacent to the ultimate place of use, and development
of ancillary facilities, such as pumps. This application requests the county to conduct a public
process required by statute when uses of this nature are proposed.

Although the application of recycled water for irrigation is allowed-outright in EFU zones,

pursuant to ORS 215.283(1)(v), the statutory framework for this use includes a requirement for
public comment and an analysis of alternatives.

The alternatives analysis that the applicant is now proposing comes directly from ORS 215.246,
discussed in detail below. There are no local regulations in the Curry County code that
implement this statute. Therefore, the statute will need to be applied directly. This application
will be reviewed by the Curry County Planning Commission pursuant to CCZO 2.060(2)(d),
which provides that the Planning Commission has authority over “other land use actions” not
specifically listed in adjacent code provisions.

The entire text of ORS 215.246 is included below, but in summary, the statute requires the
applicant to explain what it proposes, to consider public comment in response to the proposal,
and to conduct a rigorous analysis of alternatives. The statute’s requirement for a robust
alternatives analysis will ensure that the ultimate development has been rigorously evaluated.

The current proposal includes the placement of a pipe under public rights-of-way (with
alternative routes to be considered), the development of a pond at the golf course that would
contain the treated water at the golf course, the use of this water for irrigation during the
appropriate seasons, and the development of ancillary components of the system, such as a pump
station and valves. A detailed description of the proposed irrigation system and the alternative
pipeline routes have been prepared, and are attached as components of Exhibit A.

Although a portion of the proposed system will be located inside the city limits of Port Orford
(primarily consisting of a pump and pipeline that originates at the city’s sewage treatment plant)
this application is primarily focused on the portions of the irrigation system that will be
developed in the county. As noted above, the applicant has obtained separate development

approval for portions of the project that will be located in areas inside the city of Port Orford’s
jurisdiction.



Discussion of approval standards:

Approval standards are shows in Jialic font. The applicant’s response and proposed findings are
labeled as such and shown in regular font.

ORS 215.283(1) The following uses may be established in any area zoned for exclusive
Jarm use:

[--]

v) Subject to the issuance of a license, permit or other approval by the Department
of Environmental Quality under ORS 454.695 (License required to perform sewage
disposal services), 459.205 (Permit required), 468B.050 (Water quality permit),
468B.053 (Alternatives to obtaining water quality permit) or 468B.055 (Plans and
specifications for disposal, treatment and sewerage systems), or in compliance with rules
adopted under ORS 468B.095 (Use of sludge on agricultural, horticultural or
silvicultural land), and as provided in ORS 215.246 (Approval of land application of
certain substances) to 215.251 (Relationship to other farm uses), the land application of
reclaimed water, agricultural or industrial process water or biosolids Jor agricultural,
horticultural or silvicultural production, or for irrigation in connection with a use
allowed in an exclusive farm use zone under this chapter.

Applicant’s response: the types of uses listed in ORS 215.283(1) are those uses allowed outright.
Sub-section (v) includes “the land application of reclaimed water [.. .]”. The use proposed in this
instance can be described as the land application of reclaimed water “as provided in ORS
215.246.” The statute requires the land application of reclaimed water to have a license, permit,
or other approval from DEQ. The applicant is in the process of obtaining the necessary
“recycled wastewater use permit,” or “RWUP” from DEQ. This statute also makes reference to
ORS 215.246, which imposes a requirement to conduct an alternatives analysis. DEQ cannot
issue its RWUP until the alternatives analysis has been completed. The remainder of this
narrative addresses the provisions of ORS 215.246, including the alternatives analysis.

ORS 215.246 Approval of land application of certain substances; subsequent use of
tract of land; consideration of alternatives. (1) The uses allowed under ORS 215.213
(1)) and 215.283 (1)(v):

(a) Require a determination by the Depariment of Environmental Quality, in
conjunction with the department’s review of a license, permit or approval, that the
application rates and site management practices for the land application of reclaimed
water, agricultural or industrial process water or biosolids ensure continued

agricultural, horticultural or silvicultural production and do not reduce the productivity
of the tract.

Applicant’s response: DEQ is currently reviewing the ERPD’s application for a Wastewater
Pollution Control Facility Permit (WPCF) and a Recycled Water Use Permit (RWUP). The state
agency review looks at the proposed application rate, site practices, water quality, and other
criteria, and it will ensure the continued productivity of the land will not be harmed by this
proposal. DEQ’s review is being conducted concurrently with this county review. At the




completion of the county’s review, development of the project requires the applicant to obtain all
necessary permits, including those issued by DEQ. County completion of its review can be
made explicitly contingent on the requirement for DEQ to grant its approvals before the
applicant begins to develop or use its proposal for a recycled wastewater irrigation system.

(b) Are not subject to other provisions of ORS 215.213 or 215.283 or to the provisions
of ORS 215.274, 215.275 or 215.296.

Applicant’s response: this provision requires the applicant to demonstrate that there are not
additional statutes that apply to the proposal, or, if there are, that the proposal complies with
them. As explained below, the proposed use of recycled wastewater is not “subject to other
provisions” of any of the listed statutes.

ORS 215.213 does not apply in the current context, because it applies only in marginal lands
counties, which Curry County is not.

ORS 215.283 applies to non-marginal lands counties, such as Curry County, and that statute
includes a list of uses allowed outright in EFU-zoned lands, including “the land application of
reclaimed water”. The only “other provision” imposed on this type of use by ORS 215.283 is the
review required under ORS 215.246. In this situation, ORS 215.283(1)(v) and ORS
215.246(1)(b) make circular references to each other. This land use application initiates the
review required by ORS 215.246.

ORS 215.274 does not apply to the current application, as it deals solely with electrical
transmission lines.

ORS 215.275 applies only to “utility facilities necessary for public service.” Those types of
utility facilities are specifically defined and regulated by ORS 215.283(1)(c)(A). These “utility
facilities necessary for public service” do not include the private wastewater utility facility that is
proposed in this instance, which is separately regulated by ORS 21 5.283(1)(w).

ORS 215.296 applies only to the uses that can be conditionally approved within the scope of

ORS 215.283(2). The proposal is one of the uses allowed outright under ORS 215.283(1), and is
not subject to ORS 215.283(2).

In summary, the statutes listed in section ( 1)(b) of the statute do not impose “other provisions”

on the proposed use, aside from the provisions of ORS 215.246, which this application has been
submitted to address.

(2) The use of a tract of land on which the land application of reclaimed water,
agricultural or industrial process water or biosolids has occurred under this section may
not be changed to allow a different use unless:

[subsections (a) through (d) omitted for brevity. i



Applicant’s response: ORS 215.246(2) applies only to lands where application of “reclaimed
water, agricultural or industrial process water or biosolids™ has already occurred, and where a
change of use has subsequently been proposed for those lands. This standard is not applicable to

the current situation. Instead, the applicant is proposing to begin irrigating the lands with
reclaimed water.

(3) When a state agency or a local government makes a land use decision relating (o
the land application of reclaimed water, agricultural or industrial process water or
biosolids under a license, permit or approval by the Department of Environmental
Quality, the applicant shall explain in writing how alternatives identified in public
comments on the land use decision were considered and, if the alternatives are not used,
explain in writing the reasons for not using the alternatives. The applicant must consider
only those alternatives that are identified with sufficient specificity to afford the applicant
an adequate opportunity to consider the alternatives. A land use decision relating to the
land application of reclaimed water, agricultural or industrial process water or biosolids
may not be reversed or remanded under this subsection unless the applicant failed to

consider identified alternatives or to explain in writing the reasons for not using the
alternatives.

Applicant’s response: This provision of the statute is the core substantive standard that must be
addressed in this application. ORS 215.246(3) requires an applicant for this type of development
to consider “alternatives identified in public comments.” Implicit in that requirement is the
assumption that the proposal will be noticed to the public, with an opportunity for the public to
provide comment. Following that public comment period, the applicant is required to consider
the alternatives proposed in the public comments. Following the applicant’s analysis of
alternatives, the county can issue a final decision on the proposal.

At the end of this three-step process, the statute clarifies that an application that has been
subjected to this type of alternatives analysis cannot be reversed or remanded unless the
applicant failed to consider any of the proposed alternatives or if it did an inadequate job in
explaining why it did not use any of the proposed alternatives. This last provision imposes a

procedural obligation for a specific type of analysis, and it is satisfied so long as that analysis is
conducted correctly.

The applicant recognizes there will likely be benefit to performing this analysis. It is possible
that the public comments will provide perspectives that the applicant had not considered, and it
provides the applicant with the opportunity to incorporate those alternatives if they would make
for a better proposal. This decision-making process involves a rigorous exploration of the
alternatives proposed in the public comments, and gives the applicant the opportunity to
incorporate any alternatives that will make for a better project.

At the end of this written narrative discussing the approval standards found in the statute, the
applicant has provided Exhibit A, which includes a more detailed explanation of what it is
proposing, and also relevant graphics.



The main proposal, described generally, involves the movement of recycled wastewater to the
golf course, where it can be used for irrigation. However, the applicant realizes there are
multiple variations on how that proposal can be achieved. In order to start out the conversation

on alternatives, the applicant’s materials include a proposed “preferred route” and an “alternative
route.”

The applicant expects that these diagrams and detailed explanation will set the stage for the
alternatives analysis. Once the county has invited public comment on the proposal, the applicant
will diligently review and respond to that public comment, and will incorporate public testimony
in fine-tuning the proposal, as needed and appropriate. At the end of that process, the applicant
understand the Planning Commission will render a decision that attests to the completion of the
analysis required by statute.

(4) The uses allowed under this section include:

(a) The treatment of reclaimed water, agricultural or industrial process water or
biosolids that occurs as a result of the land application,

Applicant’s response: ORS 215.246(4) lists the types of uses and developments fall within the
scope of this process.

Pursuant to subsection (a), and in addition to the water quality treatments conducted at the Port
Orford sewage treatment plant, natural processes will lead to continued improvements in water
quality, such as exposure to UV light while the water is impounded in the pond at the golf
course, and exposure to natural soil microbes that will digest nutrients and other substances
found in trace amounts in the treated water. This will amount to passive “treatment” of the
reclaimed water that occurs as a result of the land application.

(b) The establishment and use of facilities, including buildings, equipment, aerated
and nonaerated waler impoundments, pumps and other irrigation equipment, that are

accessory to and reasonably necessary for the land application to occur on the subject
fract;

Applicant’s response: Pursuant to subsection (b), the applicant is proposing improvements that
will be necessary for the use of recycled wastewater on the tract where the irrigation will occur.
These improvements will include a portion of the pipe that delivers the treated water, a pond that

will store water, pumps and irrigation equipment, and a small pumphouse that will shelter the
irrigation equipment.

(¢) The establishment and use of facilities, including buildings and equipment, that
are not on the fract on which the land application occurs Jor the transport of reclaimed
waler, agricultural or industrial process water or biosolids to the tract on which the land
application occurs if the facilities are located within:

(A) A public right of way; or

(B) Other land if the landowner provides written consent and the ovwner of the facility
complies with ORS 215.275 (4); and



(d) The transport by vehicle of reclaimed water or agricultural or industrial process
water to a tract on which the water will be applied to land.

Applicant’s response: Pursuant to subsection (c), the applicant is proposing ancillary facilities
necessary for the use of recycled wastewater that will be developed on lands outside of the tract
where the irrigation will occur, consisting primarily of the placement of a pipeline along public
rights of way. In the limited instances where the pipeline is proposed to cross land that is not

within a public right of way, the applicant understands that this statutory standard requires
“written consent” from the land owner.

The proposed pipeline will also cross privately-owned land at the location between the
wastewater treatment plant and the public right of way. Initially, the applicant obtained an
easement to place its facilities on private lot between the treatment plant and the public right of
way, but the applicant has subsequently purchased this lot, obviating the need for an easement.

The “alternative route” for the pipeline, depicted at Exhibit A, will also require the pipeline route
to leave the public right of way and to cross private property. The applicant has the written
authorization from the necessary private property owners, shown as Exhibit B.

(3) Uses not allowed under this section include:

(a) The establishment and use of facilities, including buildings or equipment, for the
treatment of reclaimed water, agricultural or industrial process water or biosolids other
than those treatment facilities related to the treatment that occurs as a result of the land
application; or

(b) The establishment and use of utility facility service lines allowed under ORS
215.213 (I)(x) or 215.283 (1)(u).

Applicant’s response: as explained in response to ORS 215.246(4), above, all water quality
treatments will occur at the existing site of the Port Orford sewage treatment plant. Some degree
of water quality improvement that is expected to occur incidentally to storing the recycled water
in the pond and then applying it to the golf course, where it will be exposed to soil microbes and
other natural processes. In reality, the water that is currently being discharged from the City of
Port Orford’s treatment plant is already treated to such a high leve] that it is permitted to be
discharged directly into the ocean. Even though the reclaimed water coming from the treatment
plant is treated to a high level, the applicant strongly believes that it is more environmentally
sustainable to use the city’s treated effluent for irrigation, where any trace contaminants will be
broken down by the exposure to air and UV light during the pond storage period, and by soil

microbes after it is applied as irrigation, as opposed to discharging it directly into the fragile
marine environment.

In response to subsection (b), above, the applicant is not proposing any utility facility service
lines. The current proposal involves the delivery, storage and use of recycled wastewater, as
specifically allowed by ORS 215.283(1)(v) and ORS 283.246(3). The pipeline delivering the
recycled wastewater is not a “utility service line” within the meaning of this statute because it is

one of the necessary “facilities [...] for the transport of reclaimed water,” specifically allowed
under ORS 283.246(4)(¢).



Conclusion

The statutory standards contained in ORS 215.246 have been addressed above. Attached as
Exhibit A is a detailed description of the system that the applicant is proposing. It includes
diagrams showing the proposed route and the alternative route, as well as a narrative section that
explains the methods and materials of construction. If the county provides notice and an
opportunity for public comment, the applicant will consider and respond to any alternatives that
may be suggested, pursuant to ORS 215.246(3).



Exhibit A —

detailed description of proposal to develop and use a system for irrigating Pacific Gales
Golf Course with recycled wastewater.

The applicant proposes to pipe recycled wastewater from the City of Port Orford wastewater
treatment plant to the Pacific Gales Golf Course, and to use that water for irrigation. The
proposed pipeline routes (including a preferred route and an alternative route) are shown on the
diagrams attached to this exhibit. Only one of these two pipelines will be built.

The pipeline will primarily be placed using horizontal boring when it is located under city right
of ways, in order to minimize surface disruption and impacts to tree roots. For portions of the
pipe that are proposed to be located in the county, it will primarily be placed on the shoulder of
the public right of way, using a standard trenching technique that will restore soil surface and
paving surfaces to their original condition. The pipe will be placed using horizontal boring
anywhere along the length of the pipeline when it is necessary to pass below certain existing
utility facilities, such as cables or pipes.

The pipe material is 6” HDPE that will employ fused joints. A fusion-joined pipeline may be
thought of as a continuous pipeline without joints. HDPE “DR11” pipe has an expected service
life of 50-100years. HDPE pipe has a fatigue life of 10,000,000 pump cycles, or in excess of 100
years. The combination of pipe and pump will be capable of moving 200 gpm. However, the
pump that charges the pipeline will operate intermittently, as the wastewater treatment plant
produces an average of 69.4 gpm. The recycled wastewater will be held in a 10,000 gallon
accumulating tank located at tax lot 1011, adjacent to the treatment plant, until the quantity is
sufficient to operate the pipeline.

The recycled water that will be obtained from the Port Orford treatment plant will be treated to
DEQ Class C or higher. Despite the very high level of treatment already being conducted at the
treatment plant, the water will undergo additional passive water quality improvements as it
resides in the reservoir on the golf course, and again, as it percolates through the turf and soil.

At the northern terminus of the pipeline, it will discharge into an irrigation reservoir, as shown
on page 2 of the attached irrigation plan. The reservoir is anticipated to cover an area of
approximately seven acres, and will hold approximately 100 acre-feet. The reservoir will be
designed and constructed according to the specifications established by the Water Resources
Department’s dam safety division.

The place of use for the recycled wastewater is shown on pages 1 and 2 of the attached irrigation
plan. This plan shows the proposed irrigation system plumbing,. In addition, the applicant
proposes to use the water to grow and maintain turf and landscaping anywhere on the leased
premises. The golf course management plan involves an adaptive system of monitoring soil
moisture and applying irrigation as needed, given climatic conditions and growing season, in
order to prevent erosion and maximize soil and landscaping health.

The total volume of recycled wastewater that is proposed to be pumped through the pipeline and



applied as golf course irrigation will likely not exceed 110 acre-feet per year, but that figure
cannot yet be provided with certainty, as the applicant is still in discussions with the City of Port
Orford to reach an agreement that will provide the applicant with recycled wastewater.
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Agreement to convey easement for privately-owned water pipeline across Kreiger Lane

This agreement is between Jeffrey C. Loan, Richard Scagrave, Russell Gibson, Michael Shields, Duane Eckof¥,
Edward Cottor, James Johnson and Heather Barton (“Grantors”) and Elk River Property Development, LLC,
("ERPD"). Grantors are the joint owners of a private street known as Kreiger Lane in Curry County, Oregon. This
agreement will provide a route for a private water pipe that will deliver treated wastewater from the City of Port
Orford wastewater treatment facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement. After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantors agree to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon, If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. The pipeline will cross Kreiger Lane in the approximate area between Russell Gibson and Jeffrey
Loan Property. During construction, a temporary 20-foot wide easement will be required to allow for access to the
construction area. After the pipeline is complete, the permanent easement will be limited to an area 10 feet wide.
The pipeline will be placed at a depth at least 3 feet below native grade of the soil,

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to 2 reasonable approximation of its original, pre-construction condition.
ERPD will restore the road surface to a condition equal to, or better than its original, preconstruction condition,
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetationtoa
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The pariies to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD.

—
Executed this_| D dayorteR . 2017, by ERPD:

. k/\‘-\
[Signgture btock for ERPD]

Jeffery C. Loan 3
Lot 3215-29C #00103 igﬁﬁr& block of Grantor 1]




Richard Seagrave
Lot 3215-29C #00118

Russell A. Gibson
Lots 3215-29C # 00108 & 00120

Michael F. Shields
Lot 3215-29C # 00104

Duane K. Eckoff
Lot 3215-29C #00105

Edward A. Cottor
Lot 3215-29C #00106

James Johnson
Lot 3215-29C #121

Heather Barton
Lot 3215-29C #00107
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Jeffery C. Loan and Elk River Property Development, LLC (“ERPD”). Grantor is
the owner of property in Curry County, Oregon, known as 3215-29C lot # 00103, This agreement will provide a
route for a private water pipe that will deliver treated wastewater from the City of Port Orford wastewater treatment
facility to the Pacific Gales Golf Course, for purposes of irrigation,

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein,

Agreement will result in recorded easement. After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafer null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property, During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD.

Executed this_\C_  day 6T ¥R, 2017, by ERPD;

—
%ANTOR‘S ACLEPTANCE: Grantor accepts the ERPD’s offer this u_éz;n_ day of ,‘c_é . 2017.
/ !

| A
i B _;f
o
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lf {313#74 block ofGrantof]
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Jeffery C. Loan and Elk River Property Development, LLC (“ERPD™). Grantor is
the owner of property in Curry County, Oregon, known as 3215-29C lot # 00103. This agreement will provide a
route for & private water pipe that will deliver treated wastewater from the City of Port Orford wastewater treatment
facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement, After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property. During construction, 2 temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the

permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition,
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD,

Executed this ‘ . day of ‘%F'E.' 2017, by ERPD:

g

Wature block for ERPD]
Lo

GRANTOR’S ACCEPTANCE: Grantor accepts the ERPD's offer this_/ o day of 420 2017,

L

[S%e block of Grantor]
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Russell A. Gibson and Elk River Property Development, LLC (“ERPD”). Grantor is
the owner of property in Curry County, Oregon, known as 3215-29C lot # 00108, This agreement will provide a
route for a private water pipe that will deliver treated wastewater from the City of Port Orford wastewater treatment
facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement, After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property. During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction, The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD.

Executed this _MSM, day of A{:rﬂ 2017, by ERPD:

hanure block for ERPD]
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Bret C. & Dalia G Obrien (“Grantor™) and Elk River Property Development, LLC
(“ERPD"). Grantor is the owner of property in Curry County, Oregon, known as 3215-29D lot # 00621. This
agreement will provide a route for a private water pipe that will deliver treated wastewater from the City of Port
Orford wastewater treatment facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipelinc. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement. After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafier null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property. During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD,

Executed this _ L'_"_m__‘ day of E 2017, by ERPD:

ature block for ERPD]

GRANTOR’S ACCEPTANCE: Grantor accepts the ERPD's offer this ___/__ day of _Fe%,2017.

LA oA -

ISignature block of Grantor]
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Bret C. & Dalia G Obrien (“Grantor) and Eik River Property Development, LLC
("ERPD"). Grantor is the owner of property in Curry County, Oregon, known as 3215-29D lot # 00621. This
agreement will provide a route for & private water pipe that will deliver treated wastewater from the City of Port
Orford wastewater treatment facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement. After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafier nuli and void. Should that occur, the parties to this agreement may
negotiate an extension to this agrezment, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property. During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.

ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vepgetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD,

Executed this k day DFEEE_. 2017, by ERPD:
\

%, O ol
@amre block for ERPD] i

GRANTOR’S ACCEPTANCE: Grantor accepts the ERPD’s offer this ed day of ¢19, 2017,

%& W, i

[Signature block of Grantor]
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ATTACHMENT 4
PUBLIC NOTICE FOR BOC JANUARY 17, 2018 PUBLIC HEARING
INCLUDES 20 DAY NOTICE TO PROPERTY OWNERS (4 PAGES)
AND
PUBLIC HEARING NOTICE FOR NEWSPAPERS (1 PAGE)



@Ry

Board of Commissioners Special De Novo public Hearing for A-1701
An Appeal of Planning Commission Action on Application AD-1705
Pursuant to ORS 197.763(2)(a) and Curry County Zoning Ordinance 2.070(1).

Board of Commissioners Hearing:  The Board of Commissioners will hold a special de novo public hearing to hear an
appeal of Curry County Planning Commission’s decision(s) on the Elk River Property Development LLC land use proposal
described further in this notice. The special de novo public hearing will be held at 2:30 PM on Wednesday, January 17,
2018 in the Board of Commissioners chambers on the upper level of the County Courthouse Annex in Gold Beach located

at 94235 Moore Street. The special de novo public hearing is being provided to solicit public commentary on land use
alternatives described further in this Notice.

Applicant/Agent : Elk River Property Development, LLC/ Law Office of Bill Kloos, P.C.

Property/Owner and the Proposal: An application was submitted for the analysis of alternatives and approval of proposal
to use recycled wastewater for irrigation of golf course, including the development of pipeline and ancillary facilities. Two
alternate pipeline routes have been proposed to be developed , these two routes can be found on Assessor map 32-15-
29C, lot numbers: 103, 104, 105, 106, 107, 108, 118, 120 and 121. The pipeline will primarily be located within public rights
of way, owned by either Curry County or the Oregon Department of Transportation. Generally, both routes under
consideration leave the Port Orford urban growth boundary on the north side of Port Orford, and travel northward to the golf
course development site located on the property commonly known as the Knapp Ranch where the ultimate place of use of

the recycled wastewater will occur. (Sections 19, 29 & 30 of Township 32 S., Range 15 W., W.M. Tax lot 4400, and Section
29¢ of Township 32 S., Range 15 W., W.M. Tax lot 500)

Background: On November 7, 2017 Planning Commission denied the proposal; the applicant appealed the Planning
Commission decision. On November 10, 2017 the applicant appealed the Planning Commission decision and requested a
Board of Commissioners consideration of the proposal at a de novo public hearing. The Board of Commissioners de novo
hearing then was put on hold at the request of the applicant pending a December 14, 2017 Planning Commission review.
On December 14, 2017, the Planning Commission again denied the subject proposal. The applicant on December 18, 2017
appealed the Planning Commission’s December 14, 2017 decision and again requested a Board of Commissioners de novo

hearing to appeal the Curry County Planning Commission decision(s). The appeals will be consolidated for the purpose of
the Board of Commissioners January 17, 2018 special de novo public hearing.

Applicable Criteria:

Oregon Revised Statutes (ORS) section 215.246(3) which requires an applicant to consider proposal alternatives as
follows: (3) When a state agency or a local government makes a land use decision relating to the land application of
reclaimed water, agricultural or industrial process water or biosolids under a license, permit or approval by the Department
of Environmental Quality, the applicant shall explain in writing how alternatives identified in public comments on the land use
decision were considered and, if the alternatives are not used, explain in writing the reasons for not using the alternatives.
The applicant must consider only those alternatives that are identified with sufficient specificity to afford the applicant an
adequate opportunity to consider the alternatives. A land use decision relating to the land application of reclaimed water,
agricultural or industrial process water or biosolids may not be reversed or remanded under this subsection unless the
applicant failed to consider identified alternatives or to explain in writing the reasons for not using the alternatives.

Curry County Zoning Ordinance section 2.170(7c and 7d): Every Notice of Appeal shall be on a form supplied by the
Director and contain the following information:



(c) A statement explaining the specific issues being raised on the appeal(s). The applicant has identified the specific issues
identified as findings for the proposal denial by the Planning Commission as follows:

Related to the appeal of the November 7, 2017 Planning Commission action and the specific issues identified:

a) No permitted use has been established under ORS 215.283(1)(v) because the statute requires the irrigation to be for a
different approved use under section ORS 215.283(1)(v) which has not been identified. b) An approved use under (sic)
215.283(1)(v), is “subject to" ORS 215.246, which means the use is not permitted until the Oregon Department of
Environmental Quality (DEQ) has completed its determination pursuant to ORS 215.246(1)(a); DEQ has not completed the
subject determination.

Related to the appeal of the December 14, 2017 Planning Commission action and the specific issues identified:

a) Conditional Use Permit AD-1411 expired on January 16, 2016 because Condition of Approval 1 for AD-1411, imposed by
the Board on January 1, 2015, required the Applicant to apply for and receive an extension for Conditional Use Permit AD-
1411 within one year, and allowed no other method by which the Applicant can extend the one year time limit on the permit.
Applicant did not request and receive an extension for Conditional Use Permit AD-1411and b) the applicant failed to
establish that ORS 215.283 (1)(v) served as a basis to justify the permit requested in AD-1705 to use effluent to irrigate the
golf course because: a.Applicant did not provide proof of a “use[s] permitted in exclusive farm use zones’; b. The
Department of Environmental Quality has not yet provided an approval; c. ORS 215.283(1)(v) is subject to ORS
215.246(1)(a); d. ORS 215.246.(1)(a) requires that a permitted use be established before an approval for the land
application of effluent can be considered; e. Applicant has no established or permitted use because Conditional Use Permit
AD-1411 expired on January 16, 2016, and thus Applicant cannot establish a permitted use required by ORS 215.246(1)(a).

(d) A statement demonstrating that the appeal issues were raised during the public comment period. Related to the public
comment periods for the November 7, and December 14, 2017 Planning Commission meetings: The appeal issues
were raised during the public comment period; the record of the Planning Commission meeting reflects that the applicant
presented the Planning Commission with arguments and evidence that the subject property is the site of an approved golf
course that, pursuant to ORS 215.283(1)(v), is entitled to receive reclaimed water and also that DEQ’s analysis of the
agricultural productivity does not need to be completed in order for the County to consider the alternatives analysis.

Required Statutory Notice: ORS 197.763 (3)(e) states that failure to raise an issue either in person or by letter or failure
to provide statements or evidence sufficient to allow the decision maker an opportunity to respond to the issue precludes
appeal to a higher judicial review based on that issue. Failure to provide sufficient specificity to afford the decision maker an
opportunity to respond to an issue that is raised precludes appeal to LUBA based on that issue.

Documents and Staff report:
See the project application, the Applicant appeals and related documents at: www.co.curry.or.us/departments/Community-
Development/Planning-Commission.  See the January 17, 2018 staff report prepared for the Board of Commissioners

special de novo public hearing at www.co.curry.ora.us/Board-of-Commissioners on Friday, January 5, 2018 no later than 5
PM.

Your comments: Testimony, arguments, and evidence must be directed toward the criteria described in the Applicable
Criteria section of this notice. You may submit written testimony prior to or at the hearing. Please include Appeal number A-
1701 on your written testimony. Testimony may be submitted via email, fax, or by USPS mail. You may contact Jacob
Callister at 541-682-4114 or jcallister@Icog.org to submit your comments; please put A-1701 in the subject line. Comments
may be also be mailed to the Curry County Community Development Department, Curry County Annex, 94235 Moore St,
Suite 113 Gold Beach, OR 97444, Attention: Carolyn Johnson. For your written comments to be included in the record prior
to the hearing, they must be received by 3 PM on Wednesday, January 3, 2018. After that time your comments can be
submitted but will be presented for the record at the January 17, 2018 Board of Commissioners special de novo public
hearing. Should the action of the Board of Commissioners be appealed, the appeal shall be limited to the application
materials, evidence and other documentation, and specific issues raised in the comments by interested parties leading up to
the Board's action.
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BOARD OF COMMISSIONERS
PUBLIC HEARING PUBLIC NOTICE

Notice is hereby given that the Curry County Board of Commissioners (Board) will hold a special de novo public
hearing on Wednesday, January 17, 2018 at 2:30 PM in the Commissioners’ Hearing Room at the Curry County
Courthouse Annex Building located at 94235 Moore Street, Gold Beach, Oregon pursuant to ORS 197.763(2)(a) and
Curry County Zoning Ordinance 2.070(1). The hearing purpose is for Board review, public comment and Board
action on an appeal of a Planning Commission decision to deny an Elk River Property Development application
(submitted pursuant to ORS 215.246) for the analysis of alternatives routes for a pipeline and ancillary facilities to
deliver recycled wastewater located for irrigation of a golf course on or over Assessor map 32-15-29C, lot numbers:
103, 104, 105, 106, 107, 108, 118, 120 and 121. The proposed alternatives are primarily within Curry County and
Oregon Department of Transportation public rights of way leaving the northerly Port Orford urban growth boundary
and extending to the a golf course development site located on the property commonly known as the Knapp Ranch.
(Sections 19, 29 & 30 of Township 32 S., Range 15 W., W.M. Tax lot 4400, and Section 29c of Township 32 S.,
Range 15 W., W.M. Tax lot 500)

State your comments to the Board at the public hearing and/or submit your comments for the record by e-mail to
johnsonc@co.curry.or.us (with A-1701 in the subject line) or United States Postal Service to the Curry County
Community Development Department, Curry County Annex, 94235 Moore St, Suite 113 Gold Beach, OR 97444,
Attention: Carolyn Johnson. For written comments to be included in the Board packet, they must be received by 3
PM on Wednesday, January 3, 2018. Written comments received after that time will be presented for the record at
the Board’s January 17, 2018 public hearing. A copy of the application, all documents and evidence relied upon by
the applicant and applicable criteria are available now for viewing and download at no cost at:
WWW.C0.curry.or.us/departments/Community-Development/Planning-Commission  and are located at 94235 Moore
St, Suite 113 Gold Beach Oregon for purchase at reasonable cost. The Board of Commissioners staff report will be
available after 5 p.m. on Friday, January 5, 2018 at http://www.co.curry.or.us/Board-of-Commissioners

Should the action of the Board be appealed, the appeal shall be limited to the application materials, evidence and
other documentation, and specific issues raised in the comments by interested parties leading up to the Board's
action. Failure to provide sufficient specificity to afford the Board an opportunity to respond to an issue that is raised
precludes appeal to Oregon Land Use Board of Appeals based on that issue.



WRITTEN STATEMENT

REQUEST SUMMARY:

Elk River Property Development, LLC (referred to hereafter as “ERPD”) is proposing to use
recycled wastewater for irrigating a golf course on the property commonly known as the Knapp
Ranch, which is zoned Exclusive Farm Use. The use of recycled wastewater includes the
development of a pipeline that originates at the City of Port Orford municipal wastewater
treatment plant, the creation of a reservoir adjacent to the ultimate place of use, and development
of ancillary facilities, such as pumps. This application requests the county to conduct a public
process required by statute when uses of this nature are proposed.

Although the application of recycled water for irrigation is allowed-outright in EFU zones,
pursuant to ORS 215.283(1)(v), the statutory framework for this use includes a requirement for
public comment and an analysis of alternatives.

The alternatives analysis that the applicant is now proposing comes directly from ORS 215.246,
discussed in detail below. There are no local regulations in the Curry County code that
implement this statute. Therefore, the statute will need to be applied directly. This application
will be reviewed by the Curry County Planning Commission pursuant to CCZO 2.060(2)}(d),
which provides that the Planning Commission has authority over “other land use actions” not
specifically listed in adjacent code provisions.

The entire text of ORS 215.246 is included below, but in summary, the statute requires the
applicant to explain what it proposes, to consider public comment in response to the proposal,
and to conduct a rigorous analysis of alternatives. The statute’s requirement for a robust
alternatives analysis will ensure that the ultimate development has been rigorously evaluated.

The current proposal includes the placement of a pipe under public rights-of-way (with
alternative routes to be considered), the development of a pond at the golf course that would
contain the treated water at the golf course, the use of this water for irrigation during the
appropriate seasons, and the development of ancillary components of the system, such as a pump
station and valves. A detailed description of the proposed irrigation system and the alternative
pipeline routes have been prepared, and are attached as components of Exhibit A.

Although a portion of the proposed system will be located inside the city limits of Port Orford
(primarily consisting of a pump and pipeline that originates at the city’s sewage treatment plant)
this application is primarily focused on the portions of the irrigation system that will be
developed in the county. As noted above, the applicant has obtained separate development
approval for portions of the project that will be located in areas inside the city of Port Orford’s
jurisdiction.



Discussion of approval standards:

Approval standards are shows in [falic font. The applicant’s response and proposed findings are
labeled as such and shown in regular font,

ORS 215.283(1) The following uses may be established in any area zoned for exclusive
farm use:

[.]

) Subject to the issuance of a license, permit or other approval by the Department
of Environmental Quality under ORS 454.695 (License required to perform sewage
disposal services), 459.205 (Permit required), 468B.050 (Water quality permit),
468B.033 (Alternatives to obtaining water quality permit) or 468B.055 (Plans and
specifications for disposal, treatment and sewerage systems), or in compliance with rules
adopted under ORS 468B.095 (Use of sludge on agricultural, horticultural or
silvicultural land), and as provided in ORS 215.246 (Approval of land application of
ceriain substances) to 215.251 (Relationship to other farm uses), the land application of
reclaimed water, agricultural or industrial process water or biosolids for agricultural,
horticultural or silvicultural production, or for irrigation in connection with a use
allowed in an exclusive farm use zone under this chapter.

Applicant’s response: the types of uses listed in ORS 215.283(1) are those uses allowed outright,
Sub-section (v) includes “the land application of reclaimed water [...]”. The use proposed in this
instance can be described as the land application of reclaimed water “as provided in ORS
215.246.” The statute requires the land application of reclaimed water to have a license, permit,
or other approval from DEQ. The applicant is in the process of obtaining the necessary
“recycled wastewater use permit,” or “RWUP” from DEQ. This statute also makes reference to
ORS 215.246, which imposes a requirement to conduct an alternatives analysis, DEQ cannot
issue its RWUP until the alternatives analysis has been completed. The remainder of this
narrative addresses the provisions of ORS 215.246, including the aliernatives analysis.

ORS 215.246 Approval of land application of certain substances; subsequent use of
tract of land; consideration of alternatives. (1) The uses allowed under ORS 215.213
(1)(v) and 215.283 (1)(v):

(@) Require a determination by the Department of Environmental Quality, in
conjunction with the department’s review of a license, permit or approval, that the
application rates and site management practices for the land application of veclaimed
water, agricultural or industrial process water or biosolids ensure continued

agricultural, horticultural or silvicultural production and do not reduce the productivity
of the tract.

Applicant’s response: DEQ is currently reviewing the ERPD’s application for a Wastewater
Pollution Control Facility Permit (WPCF) and a Recycled Water Use Permit (RWUP), The state
agency review looks at the proposed application rate, site practices, water quality, and other
criteria, and it will ensure the continued productivity of the land will not be harmed by this
proposal. DEQ’s review is being conducted concurrently with this county review. At the




completion of the county’s review, development of the project requires the applicant to obtain all
necessary permits, including those issued by DEQ. County completion of its review can be
made explicitly contingent on the requirement for DEQ to grant its approvals before the
applicant begins to develop or use its proposal for a recycled wastewater irrigation system.

(b) Are not subject to other provisions of ORS 215.213 or 215.283 or to the provisions
of ORS 215.274, 215.275 or 215.296.

Applicant’s response: this provision requires the applicant to demonstrate that there are not
additional statutes that apply to the proposal, or, if there are, that the proposal complies with
them. As explained below, the proposed use of recycled wastewater is not “subject to other
provisions” of any of the listed statutes.

ORS 215.213 does not apply in the current context, because it applies only in marginal lands
counties, which Curry County is not.

ORS 215.283 applies to non-marginal lands counties, such as Curry County, and that statute
includes a list of uses allowed outright in EFU-zoned lands, including “the land application of
reclaimed water”. The only “other provision” imposed on this type of use by ORS 215.283 is the
review required under ORS 215.246. In this situation, ORS 215.283(1)(v) and ORS
215.246(1)(b) make circular references to each other. This land use application initiates the
review required by ORS 215.246.

ORS 215.274 does not apply to the current application, as it deals solely with electrical
transmission lines.

ORS 215.275 applies only to “utility facilities necessary for public service.” Those types of
utility facilities are specifically defined and regulated by ORS 215.283(1)(c)(A). These “utility
facilities necessary for public service™ do not include the private wastewater utility facility that is
proposed in this instance, which is separately regulated by ORS 215.283(1)(v).

ORS 215.296 applies only to the uses that can be conditionally approved within the scope of
ORS 215.283(2). The proposal is one of the uses allowed outright under ORS 215.283(1), and is
not subject to ORS 215.283(2).

In summary, the statutes listed in section (1)(b) of the statute do not impose “other provisions”
on the proposed use, aside from the provisions of ORS 215.246, which this application has been
submitted to address.

(2) The use of a tract of land on which the land application of reclaimed water,
agricultural or industrial process water or biosolids has occurred under this section may
not be changed o allow a different use unless:

[subsections (a) through (d) omitted for brevity. |



Applicant’s response: ORS 215.246(2) applies only to lands where application of “reclaimed
water, agricultural or industrial process water or biosolids™ has already occurred, and where a
change of use has subsequently been proposed for those lands. This standard is not applicable to
the current situation, Instead, the applicant is proposing to begin irrigating the lands with
reclaimed water.

(3) When a state agency or a local government makes a land use decision relating to
the land application of reclaimed water, agricultural or industrial process water or
biosolids under a license, permit or approval by the Department of Environmental
Quality, the applicant shall explain in writing how alternatives identified in public
comments on the land use decision were considered and, if the alternatives are not used,
explain in writing the reasons for not using the alternatives. The applicant must consider
only those alternatives that are identified with sufficient specificity to afford the applicant
an adequate opportunily fo consider the alternatives. A land use decision relating to the
land application of reclaimed water, agricultural or industrial process water or biosolids
may not be reversed or remanded under this subsection unless the applicant failed to
consider identified aliernatives or fo explain in writing the reasons for not using the
alternatives. ‘

Applicant’s response: This provision of the statute is the core substantive standard that must be
addressed in this application. ORS 215.246(3) requires an applicant for this type of development
to consider “alternatives identified in public comments.” Implicit in that requirement is the
assumption that the proposal will be noticed to the public, with an opportunity for the public to
provide comment. Following that public comment period, the applicant is required to consider
the alternatives proposed in the public comments. Following the applicant’s analysis of
alternatives, the county can issue a final decision on the proposal.

At the end of this three-step process, the statute clarifies that an application that has been
subjected to this type of alternatives analysis cannot be reversed or remanded unless the
applicant failed to consider any of the proposed alternatives or if it did an inadequate job in
explaining why it did not use any of the proposed alternatives. This last provision imposes a
procedural obligation for a specific type of analysis, and it is satisfied so long as that analysis is
conducted correctly.

The applicant recognizes there will likely be benefit to performing this analysis. It is possible
that the public comments will provide perspectives that the applicant had not considered, and it
provides the applicant with the opportunity to incorporate those alternatives if they would make
for a better proposal. This decision-making process involves a rigorous exploration of the
alternatives proposed in the public comments, and gives the applicant the opportunity to
incorporate any alternatives that will make for a better project.

At the end of this written narrative discussing the approval standards found in the statute, the
applicant has provided Exhibit A, which includes a more detailed explanation of what it is
proposing, and also relevant graphics,



The main proposal, described generally, involves the movement of recycled wastewater to the
golf course, where it can be used for irrigation. However, the applicant realizes there are
multiple variations on how that proposal can be achieved. In order to start out the conversation
on alternatives, the applicant’s materials include a proposed “preferred route™ and an “alternative
route.”

The applicant expects that these diagrams and detailed explanation will set the stage for the
alternatives analysis. Once the county has invited public comment on the proposal, the applicant
will diligently review and respond to that public comment, and will incorporate public testimony
in fine-tuning the proposal, as needed and appropriate. At the end of that process, the applicant
understand the Planning Commission will render a decision that attests to the completion of the
analysis required by statute.

(4) The uses allowed under this section include:
(a) The treatment of reclaimed water, agricultural or industrial process water or
biosolids that occurs as a result of the land application;

Applicant’s response: ORS 215.246(4) lists the types of uses and developments fall within the
scope of this process.

Pursuant to subsection (a), and in addition to the water quality treatments conducted at the Port
Orford sewage treatment plant, natural processes will lead to continued improvements in water
quality, such as exposure to UV light while the water is impounded in the pond at the golf
course, and exposure to natural soil microbes that will digest nutrients and other substances
found in trace amounts in the treated water. This will amount to passive “treatment™ of the
reclaimed water that occurs as a result of the land application.

(b) The establishment and use of facilities, including buildings, equipment, aerated
and nonaerated water impoundments, pumps and other irrigation equipment, that are
accessory to and reasonably necessary for the land application fo occur on the subject
tract;

Applicant’s response: Pursuant to subsection (b), the applicant is proposing improvements that
will be necessary for the use of recycled wastewater on the tract where the irrigation will occur.
These improvements will include a portion of the pipe that delivers the treated water, a pond that
will store water, pumps and irrigation equipment, and a small pumphouse that will shelter the
irrigation equipment.

(c) The establishment and use of facilities, including buildings and equipment, that
are not on the iract on which the land application occurs for the transport of reclaimed
water, agricultural or industrial process water or biosolids to the tract on which the land
application occurs if the facilities are located within:

(A) A public right of way, or

(B) Other land if the landowner provides written consent and the owner of the facility
complies with ORS 215.275 (4); and



(d) The transport by vehicle of reclaimed water or agricultural or industrial process
water to a tract on which the water will be applied to land.

Applicant’s response: Pursuant to subsection (c), the applicant is proposing ancillary facilities
necessary for the use of recycled wastewater that will be developed on lands outside of the tract
where the irrigation will occur, consisting primarily of the placement of a pipeline along public
rights of way. In the limited instances where the pipeline is proposed to cross land that is not
within a public right of way, the applicant understands that this statutory standard requires
“written consent” from the land owner.

The proposed pipeline will also cross privately-owned land at the location between the
wastewater treatment plant and the public right of way. Initially, the applicant obtained an
easement to place its facilities on private lot between the treatment plant and the public right of
way, but the applicant has subsequently purchased this lot, obviating the need for an easement.

The “alternative route” for the pipeline, depicted at Exhibit A, will also require the pipeline route
to leave the public right of way and to cross private property. The applicant has the written
authorization from the necessary private property owners, shown as Exhibit B.

(5) Uses not allowed under this section include:

(a) The establishment and use of facilities, including buildings or equipment, for the
freatment of reclaimed water, agricultural or industrial process water or biosolids other
than those ireatment facilities related to the treatment that occurs as a result of the land
application; or

(b) The establishment and use of utility facility service lines allowed under ORS
215.213 (1)(x) or 215.283 (L)(u).

Applicant’s response: as explained in response to ORS 215.246(4), above, all water quality
treatments will occur at the existing site of the Port Orford sewage treatment plant. Some degree
of water quality improvement that is expected to occur incidentally to storing the recycled water
in the pond and then applying it to the golf course, where it will be exposed to soil microbes and
other natural processes. In reality, the water that is currently being discharged from the City of
Port Orford’s treatment plant is already treated to such a high level that it is permitted to be
discharged directly into the ocean. Hven though the reclaimed water coming from the treatment
plant is treated to a high level, the applicant strongly believes that it is more environmentally
sustainable to use the city’s treated effluent for irrigation, where any trace contaminants will be
broken down by the exposure to air and UV light during the pond storage period, and by soil
microbes after it is applied as irrigation, as opposed to discharging it directly into the fragile
marine environment,

In response to subsection (b), above, the applicant is not proposing any utility facility service
lines. The current proposal involves the delivery, storage and use of recycled wastewater, as
specifically allowed by ORS 215.283(1)(v) and ORS 283.246(3). The pipeline delivering the
recycled wastewater is not a “utility service line” within the meaning of this statute because it is
one of the necessary “facilities [...] for the transport of reclaimed water,” specifically allowed
under ORS 283.246(4)(c).



Conclusion

The statutory standards contained in ORS 215.246 have been addressed above. Attached as
Exhibit A is a detailed description of the system that the applicant is proposing. It includes
diagrams showing the proposed route and the alternative route, as well as a narrative section that
explains the methods and materials of construction. If the county provides notice and an
opportunity for public comment, the applicant will consider and respond to any alternatives that
may be suggested, pursuant to ORS 215.246(3).



Exhibit A -

detailed description of proposal to develop and use a system for irrigating Pacific Gales
Golf Course with recycled wastewater.

The applicant proposes to pipe recycled wastewater from the City of Port Orford wastewater
treatment plant to the Pacific Gales Golf Course, and to use that water for irrigation. The
proposed pipeline routes (including a preferred route and an alternative route) are shown on the
diagrams attached to this exhibit. Only one of these two pipelines will be built.

The pipeline will primarily be placed using horizontal boring when it is located under city right
of ways, in order to minimize surface disruption and impacts to tree roots. For portions of the
pipe that are proposed to be located in the county, it will primarily be placed on the shoulder of
the public right of way, using a standard trenching technique that will restore soil surface and
paving surfaces to their original condition. The pipe will be placed using horizontal boring
anywhere along the length of the pipeline when it is necessary to pass below certain existing
utility facilities, such as cables or pipes.

The pipe material is 6” HDPE that will employ fused joints. A fusion-joined pipeline may be
thought of as a continuous pipeline without joints,. HDPE “DR11” pipe has an expected service
life of 50-100years. HDPE pipe has a fatigue life of 10,000,000 pump cycles, or in excess of 100
years. The combination of pipe and pump will be capable of moving 200 gpm. However, the
pump that charges the pipeline will operate intermittently, as the wastewater treatment plant
produces an average of 69.4 gpm. The recycled wastewater will be held in a 10,000 gallon
accumulating tank located at tax lot 1011, adjacent to the treatment plant, until the quantity is
sufficient to operate the pipeline.

The recycled water that will be obtained from the Port Orford treatment plant will be treated to
DEQ Class C or higher. Despite the very high level of treatment already being conducted at the
treatment plant, the water will undergo additional passive water quality improvements as it
resides in the reservoir on the golf course, and again, as it percolates through the turf and soil.

At the northern terminus of the pipeline, it will discharge into an irrigation reservotr, as shown
on page 2 of the attached irrigation plan, The reservoir is anticipated to cover an area of
approximately seven acres, and will hold approximately 100 acre-feet. The reservoir will be
designed and constructed according to the specifications established by the Water Resources
Department’s dam safety division.

The place of use for the recycled wastewater is shown on pages 1 and 2 of the attached irrigation
plan. This plan shows the proposed firigation system plumbing. In addition, the applicant
proposes to use the water to grow and maintain turf and landscaping anywhere on the leased
premises. The golf course management plan involves an adaptive system of monitoring soil
moisture and applying irrigation as needed, given climatic conditions and growing season, in
order to prevent erosion and maximize soil and landscaping health.

The total volume of recycled wastewater that is proposed to be pumped through the pipeline and



applied as golf course irrigation will likely not exceed 110 acre-feet per year, but that figure
cannot yet be provided with certainty, as the applicant is still in discussions with the City of Port
Orford to reach an agreement that will provide the applicant with recycled wastewater.



L AW OFFICE OF BILL KLOOS, PC W e DR 7201

TEL: (541) 912-5280

FAX: (541) 343-8702
OREGON LAND USE LAW E-MAIL: NKLINGENSMITH@LANDUSEOREGON.COM

January 2, 2018

Curry County Board of Directors
94235 Moore Street, Suite 122
Gold Beach, OR 97444
Submitted via email to: Carolyn Johnson at johnsonc@co.curry.or.us

Re:  AD-1705; permitholder’s testimony regarding initiation of development activity

Dear Commissioners:

This letter is submitted on behalf of EIk River Property Development, LLC. It provides
additional detail as to the development work that the permitholder has already performed,
pursuant to the conditional use permit approval. The relevant provision in the Curry County
Zoning Ordinance requires that development work for this type of permit be initiated within a
specific period of time, and this letter will show that development activities were initiated within
that period.

CCZO0 7.050(4) governs discretionary decisions approving development on agricultural or forest
land, and it requires development to be initiated within a prescribed time period. Typically, this
code provision provides two years for a permitholder to initiate development activity, but in this
case, the CUP approval had a condition that gave the applicant only one year. CCZO 7.050(4)
provides, in relevant part:

“A discretionary decision approving development on agricultural or forest outside
an Urban Growth Boundary (UGB) is void two years from the date of the final
decision if the development is not initiated in that period.”

This letter contains photos, receipts, and banking records to show that development activity was
initiated during the one-year period following the issuance of the CUP on January 15, 2015.
“Development activity,” is defined by CCZO 1.030(34) as follows:

“(34) Development Activity. Any use or proposed use of land that requires
disturbance of the vegetation or soils or which requires action of the Planning
Division or Building Division to allow the construction or modification of structures
or other improvements or to allow the division of the land.”

The documentation included in this letter demonstrates that the permit holder has
engaged in development activity, in a manner consistent with the activity authorized by
the CUP. This information includes:

e Photos from March 3, 2015, showing heavy equipment (bulldozers, excavators, fuel
trucks) performing the removal of invasive gorse on the golf course development site.
Removal of invasive plants was an essential and required element of the original CUP
approval. These photos (along with the date-stamped emails) are included as exhibits A
-F.



e Equipment costs for the two bulldozers and two excavators that were used in performing
this ground-clearing. The heavy equipment is owned by the permitholder, but the
equivalent rental costs can be used as a way to approximate the permitholder’s expense in
the depreciation and wear-and-tear that this type of work places on the equipment. These
calculations are included as Exhibit G.

e Checkbook register from Highland Golf Services Inc. (a company owned by members of
Elk River Property Development, LLC) showing it paid $16,459.06 from the period of
February, 2015 to June, 2015 for fuel and heavy equipment operator services provided by
Jeff Knapp. This record is included as Exhibit H.

e Aninvoice from Bandon Well & Pump Co., showing the drilling of two wells on the
property at a cost of $12,303.80. These wells will likely be used for supplying the
potable water to the golf course club house, pursuant to the original land use proposal,
and pursuant to ORS 537.545(1)(f). This invoice is included as Exhibit |I.

Collectively, this information shows that the permitholder has spent substantial sums of money
and has initiated the development activity authorized by the CUP within the one-year period
following the January 15, 2015 date that the CUP was issued. Because the permitholder initiated
this development activity within the required time period, the permit has not lapsed, and it is
vested, under CCZO 7.050(4).

Thank you for your attention to this issue. If the Board has any questions about the development
activities conducted on the development site, pursuant to the CUP approval, the permitholder
looks forward to answering them.

Sincerely,

Nick Klingensmith



Exhibit A

Nick KIingensmith

From: Jim Haley <jmhaley@aol.com>

Sent: Friday, December 29, 2017 12:10 PM
To: Nick Klingensmith; Bill Kloos
Subject: Fwd:

Attachments: ATT00001.htm; 20150302_123422.jpg
Nick,

| am forwarding 5 or 6 emails with photos of clearance underway at Pacific Gales

Jim Haley
219-670-4224

PACIFIC+ GALES

OREGON

----- Original Message-----

From: Troy Russell <troyerussell@gmail.com>
To: Jim Haley <jmhaley@aol.com>

Sent: Tue, Mar 3, 2015 8:44 am

Total Control Panel Login

To: Remove this sender from my allow list
nickklingensmith@Ilanduseoregon.com

From: jmhaley@aol.com

You received this message because the sender is on your allow list.
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Exhibit B

Nick KIingensmith

From: Jim Haley <jmhaley@aol.com>

Sent: Friday, December 29, 2017 12:14 PM
To: Nick Klingensmith; Bill Kloos
Subject: Fwd:

Attachments: ATT00001.htm; 20150302_123411.jpg
Dozer grubbing.

Jim Haley

219-670-4224

PACIFIC+GALES

OREGON

From: Troy Russell <troyerussell@gmail.com>
To: Jim Haley <jmhaley@aol.com>
Sent: Tue, Mar 3, 2015 8:44 am

Total Control Panel Login

To: Remove this sender from my allow list
nickklingensmith@Ilanduseoregon.com

From: jmhaley@aol.com

You received this message because the sender is on your allow list.



L

]




Exhibit C

Nick KIingensmith

From: Jim Haley <jmhaley@aol.com>

Sent: Friday, December 29, 2017 12:26 PM
To: Nick Klingensmith; Bill Kloos
Subject: Fwd:

Attachments: ATT00001.htm; 20150302_123416.jpg
Jim Haley

219-670-4224

PACIFIC+ GALES

OREGON

From: Troy Russell <troyerussell@gmail.com>
To: Jim Haley <jmhaley@aol.com>
Sent: Tue, Mar 3, 2015 8:44 am

Total Control Panel Login

To: Remove this sender from my allow list
nickklingensmith@Ilanduseoregon.com

From: jmhaley@aol.com

You received this message because the sender is on your allow list.



Exhibit C




Exhibit D

Nick KIingensmith

From: Jim Haley <jmhaley@aol.com>

Sent: Friday, December 29, 2017 12:29 PM
To: Nick Klingensmith; Bill Kloos
Subject: Fwd:

Attachments: ATT00001.htm; 20150302_124828.jpg

Big Dozer and Fuel Truck

Jim Haley
219-670-4224

PACIFIC+GALES

OREGON

From: Troy Russell <troyerussell@gmail.com>
To: Jim Haley <jmhaley@aol.com>
Sent: Tue, Mar 3, 2015 8:44 am

Total Control Panel Login

To: Remove this sender from my allow list
nickklingensmith@Ilanduseoregon.com

From: jmhaley@aol.com

You received this message because the sender is on your allow list.
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Exhibit E

Nick KIingensmith

From: Jim Haley <jmhaley@aol.com>

Sent: Friday, December 29, 2017 12:42 PM
To: Nick Klingensmith; Bill Kloos
Subject: Fwd:

Attachments: ATT00001.htm; 20150302_122436.jpg
Nick,

I have more but this should do the trick, Two excavators and one dozer working

Jim Haley
219-670-4224

PACIFIC+GALES

OREGON

————— Original Message-----

From: Troy Russell <troyerussell@gmail.com>
To: Jim Haley <jmhaley@aol.com>

Sent: Tue, Mar 3, 2015 8:41 am

Total Control Panel Login

To: Remove this sender from my allow list
nickklingensmith@landuseoregon.com

From: jmhaley@aol.com

You received this message because the sender is on your allow list.



Exhibit E

.



Exhibit F

Nick KIingensmith

From: Jim Haley <jmhaley@aol.com>
Sent: Friday, December 29, 2017 11:47 AM
To: Nick Klingensmith; Bill Kloos
Subject: Fwd: Pacific Gales east-view photos
Attachments: ATT00001.htm

Here are photos taken pre clearance.

Jim Haley
219-670-4224

PACIFIC+GALES

OREGON

From: Darin Bunch <darinbunch@mac.com>
To: Jim Haley <jmhaley@aol.com>

Sent: Mon, Dec 18, 2017 12:38 am

Subject: Pacific Gales east-view photos

Download full resolution images
Available until Jan 16, 2018

Hey Jim, let me know if any of these work for what you're looking for. —D



Exhibit F

Total Control Panel

Login
To: Remove this sender from my allow list
nickklingensmith@landuseoregon.com

From: jmhaley@aol.com

You received this message because the sender is on your allow list.



Exhibit G

Nick KIingensmith

From: Jim Haley <jmhaley@aol.com>
Sent: Friday, December 29, 2017 1:02 PM
To: Nick Klingensmith

Subject: clearence costs

Attachments: ATTO00001.htm; clearence cost.pdf
Nick,

I have included the check register for Highland Golf Services, These were for fuel and additional labor
for clearance of gorse at the Pacific Gales golf course. | also want to include the typical rental rates
for our excavators and dozers.

2 D-5G's (dozer) $5,200.00 per month X 3.5 $36,400.00
1 315cl (excavator) $8,500.00 per month X 3.5 $22,750.00
1 200 Kobelco (excavator) $12,000.00 per month X3.5 $42,000.00
Jim Haley

219-670-4224

PACIFIC+GALES

OREGON

Total Control Panel Login

To: Remove this sender from my allow list
nickklingensmith@landuseoregon.com

From: jmhaley@aol.com

You received this message because the sender is on your allow list.



2:42 PM
12/29/17

Highland Golf Services, Inc.

Check Detail
January 15, 2015 through January 15, 2016

Exhibit H

Type Num Date Name Account Paid Amount Original Amount Calculated Amount
Check 1049 02/03/2015 Jeff Knapp 1000 - First Nationa... -348.00
Knapp Ranch 1700 - Prepaid Knap... -348.00 348.00
TOTAL -348.00 348.00
Check 1054 02/13/2015 Jeff Knapp 1000 - First Nationa... -615.00
Knapp Ranch 1700 - Prepaid Knap... -615.00 615.00
TOTAL -615.00 615.00
Check 1057 02/24/2015 Jeff Knapp 1000 - First Nationa... -2,562.50
Knapp Ranch 1700 - Prepaid Knap... -2,562.50 2,562.50
TOTAL -2,562.50 2,562.50
Check 1056 03/11/2015 Jeff Knapp 1000 - First Nationa... -6,595.56
Knapp Ranch 1700 - Prepaid Knap... -6,595.56 6,595.56
TOTAL -6,595.56 6,595.56
Check 1058 03/24/2015 Jeff Knapp 1000 - First Nationa... -1,960.00
Knapp Ranch 1700 - Prepaid Knap... -1,960.00 1,960.00
TOTAL -1,960.00 1,960.00
Check 1092 04/04/2015 Jeff Knapp 1000 - First Nationa... -1,403.00
Knapp Ranch 1700 - Prepaid Knap... -1,403.00 1,403.00
TOTAL -1,403.00 1,403.00
Check 1094 04/23/2015 Jeff Knapp 1000 - First Nationa... -1,405.00
Knapp Ranch 1700 - Prepaid Knap... -1,405.00 1,405.00
TOTAL -1,405.00 1,405.00
Check 1098 05/13/2015 Jeff Knapp 1000 - First Nationa... -400.00

Page 1



2:42 PM
12/29/17

Highland Golf Services, Inc.

Check Detail
January 15, 2015 through January 15, 2016

Exhibit H

Type Num Date Name Account Paid Amount Original Amount Calculated Amount
Knapp Ranch 1700 - Prepaid Knap... -400.00 400.00
TOTAL -400.00 400.00
Check 1403.00 06/19/2015 Jeff Knapp 1000 - First Nationa... -1,170.00
Knapp Ranch 1700 - Prepaid Knap... -1,170.00 1,170.00
TOTAL -1,170.00 1,170.00

Page 2
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ExhibitI
Startcard Data http://apps.wrd.state.or.us/apps/gw/startcard/startcarddata.aspx ?sc_id. ..

Oregon Water Resources Department A Main © Help
wrp| Startcard Data @ Return Contact Us

Startcard Number: 1026132
Received: 4/17/2015 Fee Received: 4/17/2015

License Nbr 1493 Phone Nbr 541-347-7867
Driller Name JAMES A MACK SR

Driller Company BANDON WELL & PUMP COMPANY
Owner Information

Company KNAPP RANCHES INC

First s ; Last -
Name C/O PACIFIC GALES Name
Street1 PO BOX 790
Street2
City PORT ORFORD State OR Zip 97465
Home : Work
Phone (541) 297-1078 Phone
Type of Work
Fee Required [ New No Fee Required O Aperation
L Conversion 3 Abandonment
J Deepening
Original o S Original Well Tag# -~~~
Startcard#
Construction
Proposed .. .. Existing/ . ...... Diameter
Commencement 4/17/2015 Proposed 200 {inches) 6
Date Depth{ft}
Use
O Domestic [J Community L Industrial &1 Irrigation
O Thermal [ Injection 21 Livestock Other:
&J Monitoring U Piezometer O Dewatering

Proposed Well Location

NC# END OF KNAPP ROAD, PORT ORFORD
Street address

of weli

sounty cury Township 32.00 .S Range 15.00 W Section 30
QQ/Q NE SE tinde T longrese
Taxlot 300 o

lofl 1/5/2017 10:21 AM



Exhibit I

Startcard Data http://apps.wrd.state.or.us/apps/gw/startcard/startcarddata.aspx 7sc_id...

Oregon Water Resources Department & Main © Help

Startcard Number: 1026067
Received: 4/10/2015 Fee Received: 4/10/2015

License Nbr 1493 Phone Nbr 541-347-7867
Driller Name JAMES A MACK SR

Driller Company BANDON WELL & PUMP COMPANY
Owner Information

Company KNAPP RANCHES INC

Name ¢/0 PACIFIC GALES Name
Street1 PO BOX 790
Street2 -
City PORTORFORD ~ State OR Zip 97465
Home Work
Phone (041) 297-1078 Phone
Type of Work
Fee Required [ new No Fee Required [ apjteration
8 Conversion & Abandonment
U Deepening
Original S Original Well Tag#
Startcard#
Construction
Proposed .. Existing/ ... Diameter
Commencement 4/10/2015 Proposed 200 (inches) &
Date Depth(fi)
Use
L Domestic Z Community U Industrial IZ Irrigation
O Thermal O Injection L Livestock Other:
I Monitoring U Piezometer ] Dewatering

Proposed Well Location

NO # END OF KNAP® ROAD, PORT ORFORD
Street address

of well

County Curry Township 3.2.00. ”‘S Range 15.00 W Section 29
00/ | [\'[E‘ SW Lattitude o T Longitude e e
Taxlot 300 - | |

1ofl

yurp | Startcard Data @ Return Contact Us

1/5/2017 10:21 AM



ATTACHMENT 5a
APPLICANT'S NOVEMBER 10 AND DECEMBER 20 APPEALS



CURRY COUNTY COMMUNITY DEVELOPMENT
94235 MOORE STREET, SUITE 11.3
GioLb BEACH, OREGON 97444

Carolyn Johnson Phone (541) 247-3284
Planning Director FAX (541) 247-4579

FOR OFFICE USE ONLY
Date Received: /2:20 <2017

NOTICE OF APPEAL
This is a request to appeal the following decision by Cutry County
X Land Use Decision by the Curry County Planning Commission

Land Use Decision by the Planning Director

\7 DECISION INFORMATION
MW - |1
Decision Date;_Novembef.8, 2017 Application File # AD-1705

Applicants Name(s);_Elk River Property Developroent, L1LC

APPELLANT INFORMATION

STANDING:  Ihave standing because (check one)

X 1 am the applicant or agent of the applicant
1 participated in the decision orally at the hearing or with written testimony

I represent an agency that is affected by the decision and have standing through
participation in the hearing process

Appellant Name(s): Elk River Property Development, LLC

Mailing Address: (agent address) Law Office of Bill Kloos, 375 W. 4th Ave, suite 204, Eugene, OR 97401

Phone: (541)343-8596; (541)912-5280  F.mail: billkloos@landuseoregon.com

nklingensmith@landuseoregon.com

NOTE: An appeal of a decision will be heard by the appeals body specified in the relevant
ordinance as a de novo (or entirely new) hearing. Appeals must be filed within the appeal period
specified following the initial decision to be considered by the appeals body. The required fee,
in currency or negotiable instrament must accompany this notice in order for it to be accepted as
an appeal by the county.



LAW OFFICE OF BILL KLOOS, PC B N R 9740t

TEL: (541) 912-5280
FAX: (541) 343-8702
OREGON LAND USE LAW E-MAIL: BILLKLOOS@LANDUSEOREGON.COM

December 18, 2017

Curry County Board of Commissioners

Submitted via email to:
Carolyn Johnson, Planning Director: johnsonc(@co.curry.or.us -
John Huttl, County Attorney: huttlj@co.cuiry.or.us

Re:  AD-1705
Applicant’s appeal of Planning Commission denial for reclaimed water
alternatives analysis

Dear County Board:

This letter is submitted on behalf of the Elk River Property Development, LLC, the applicant for
the alternatives analysis requested in application AD-1705. The Planning Commission’s order
denying the application was signed on December 14, 2017,

This is an appeal of the Planning Commission’s remade decision, The first decision is also on
appeal. We expect that these appeals will be consolidated for hearing at the Board. With this
letter we explicitly incorporate into this appeal the issues and discussion in my November 10
appeal letter. We also expect that the notice for the appeal hearing will inform potential parties
that is the situation with language along the following lines:

The applicant appealed the November 8 decision of the Planning Commission,
and that appeal was put on hold at the request of the applicant. The applicant then
appealed the amended decision of the Planning Commission signed on November
14, Both appeals will be consolidated for purposes of hearing by the County
Board. The de novo appeal hearing at the County Board will be on Januvary __,
2018,at  PMat

In addition to the appeal form, this letter provides supplemental information required by Curry
County Zoning Ordinance 2.170(7)(c) and (d). Those code provisions require a notice of appeal
to include:

“c) A statement explaining the specific issues being raised on appeal.
“(d) A statement demonstrating that the appeal issues were raised during the public
comment period.”

The issues stated here were raised in the proceeding before the Commission, as reflected in the
transeript and record materials,

The applicant’s response to the first of those provisions is:



Pacific Gales — Appeal of AD-1705 to County Board
Page 2

The Planning Commission denied the request for reclaimed water alternatives analysis for two
reasons. Bach of the reasons is in error and is contrary to the law and the evidence.

First, the Commission denied the use because it found that the permit for the golf course to be
served had expired, It reasoned there was an absolute requirement to apply for an extension of
the permit within one year in order for the land use approval to continue to be valid.

The Planning Commission erred in this finding, because the subject property is the site of a golf
course that was previously approved by the Curry County Board of Commissioners.
Development of that golf course has commenced, Golf courses are among the list of land uses
that can receive reclaimed, pursuant to ORS 215.283(1)(v). The applicant locks forward to
providing detailed information to the County Board that it initiafed development during the first
year and thus vested the golf course use,

Second, the Commission found that ORS 215.283(1)(v) can’t provide the basis for issuance of
the permit requested here.

This finding misrcads state law. It is true that the applicant cannot commence construction or
use of its reclaimed water project until it has approval from both the county and DEQ, but there
is nothing in the statute that suggests a particular sequence as to which of those approvals must
come first; they are both required. ORS 215.246 anticipates that the county will conduct its part
of the statutory alternatives analysis, and that DEQ will review the technical questions of how
use of reclaimed water will ensure continued agricultural productivity of the site. The Planning
Commission should have completed its portion of the alternatives analysis and made its decision
contingent on DEQ’s completion of the agricultural productivity analysis.

Finally, CCZO 2.170{7)(d) requires the notice of appeal to include a statement demonstrating
that the appeal issues were raised during the public comment period. The record of the Planning
Commission will reflect that the applicant presented the Planning Commission with arguments
and evidence that the subject property is the site of an approved golf course that, pursuant to
ORS 215.283(1)(v), is entitled to receive reclaimed water, and also that DEQ’s analysis of
agricultural productivity does not need to be completed in order for the county to consider the
alternatives analysis.

We look forward to participating the de novo review of this decision. Thank you very much for
your attention to this matter.

Sincerely,

Bill R [

Bill Ki6os



CURRY COUNTY COMMUNITY DEVELOPMENT

94235 MOORE STREET, SUITE 113

GoL.D BEACH, OREGON 97444

SIVNR'@ Carolyn Johnson Phone (541) 247-3284
Planning Director FAX (541) 247-4579

FOR OFFICE USE ONLY
Date Received: //:72-2017

NOTICE OF APPEAL

This is a request to appeal the following decision by Curry County
X Land Use Decision by the Curry County Planning Commission
Land Use Decision by the Planning Director
DECISION INFORMATION

Decision Date;_ November 8, 2017 Application File # AD-1705

Applicants Name(s):_Elk River Property Development, LLC

APPELLANT INFORMATION

STANDING: [ have standing because (check one)

X T am the applicant or agent of the applicant
I participated in the decision orally at the hearing or with written testimony

I represent an agency that is affected by the decision and have standing through
participation in the hearing process

Appellant Name(s): Elk River Property Development, LLC

Mailing Address; (agent address) Law Office of Bill Kloos, 375 W. 4th Ave, suite 204, Eugene, OR 97401

Phone: (541)343-8596; (541)912-5280  Eomail; billkloos@landuseoregon.com

nklingensmith@landuseoregon,com

NOTE: An appeal of a decision will be heard by the appeals body specified in the relevant
ordinance as a de novo (or entirely new) hearing. Appeals must be filed within the appeal period
specified following the initial decision to be considered by the appeals body. The required fee,
in currency or negotiable instrument must accompany this notice in order for it to be accepted as
an appeal by the couynty.



" 375 W. 4TH AVE, SUITE 204

LAW OFFICE OF BILL K1.OOS, PC TH AVE, SUITE 204
TEL: (541} 912-5280

FAX: (541) 343-8702

OREGON LAND USE LAW E-MAIL: BILLKLOOS@LANDUSEOREGON.COM

November 10, 2017

Curry County Board of Commissioners

Submitted via email to:
Carolyn Johnson, Planning Director: johnsonc@co.curry.or.us
John Huttl, County Attorney: huttlj@co.cuiry.or,us

Re:  AD-1705
Applicant’s appeal of Planning Commission denial for reclaimed water
alternatives analysis

Dear County Board:

This letter is submitted on behalf of the Elk River Property Development, LLC, the applicant for
the alternatives analysis requested in application AD-1705, The Planning Commission’s order
denying the application was signed and mailed on November 8, 2017, In addition to the appeal
form and appeal fee, this letter provides supplemental information required by Curry County
Zoning Ordinance 2.170(7)(c) and (d). Those code provisions require a notice of appeal to
include;

“(c) A statement explaining the specific issues being raised on appeal,
“(d) A statement demonstrating that the appeal issues were raised during the public
comment period.”

The applicant’s response to the first those provisions is:

‘The Planning Commission denied the request for reclaimed water alternatives analysis for two
reasons. The first reason provided in the Planning Commission findings states:

“ta)  No permitted use has been established under ORS 215.283(1)(v) because the
statute requires the irrigation to be for a different approved use under section ORS
215.283(1)(v) which has not been identified.”

That finding is cryptic, at best. To the extent that the applicant understands it, it appears that the
Planning Commission was implying that the subject property does not currently have one of the
approved uses on it that could be the place of use for reclaimed water, as governed by ORS
215.283(1)(v). The Planning Commission erred in this finding, because the subject property is
the site of a golf course that was previously approved by the Curry County Board of
Commissioners. Development of that golf course has commenced, Golf courses are among the
list of land uses that can receive reclaimed, pursuant to ORS 215.283(1)(v).

‘The second basis for denial provided in the Planning Commission findings states:
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“b) an apploved use under (sic) 215.283(1)(v), is “subject t0” ORS 215.246, which
means the use is not permitted until the Oregon Department of Environmental Quality
(DEQ) has completed its determination pursuant to ORS 215.246(1)(a); DEQ has not
completed the subject determination.”

This finding simply misreads state law. It is true that the applicant cannot commence
construction or use of its reclaimed water project until it has apptoval from both the county and
DEQ, but there is nothing in the stafute that suggeésts a particular sequence as to which of those
approvals must come first; they are both required. ORS 215.246 anticipates that the county will
conduct its part of the statutory alternatives analysis, and that DEQ will review the technical
questions of how use of reclaimed water will ensure coniinued agricultural productivity of the
site. The Planning Commission should have completed its portion of the alternatives analysis
and made its decision contingent on DEQs completion of the agticultural productivity analysis,

Finally, CCZO 2.170(7)(d) requires the notice of appeal to include a statement demonstrating
that the appeal issues were raised during the public comment period, The record of the Planning
Conunission will reflect that the applicant presénted the Planning Commission with arguments
and evidence that the subject property is the site of an approved golf course that, pursuant to
ORS 215.283(1)(v), is entitled to receive reclaimed water, and also that DEQ’s analysis of
agricultural productivity does not need to be completed in order for the county to consider the
alternatives analysis,

We look forward to parlicipating the de nove review of this decision. Thank you very much for
your attention to this matter,




Attachment 6
Easement Agreements

Agreement to convey easement for privately-owned water pipeline across Kreiger Lane

This agreement is between Jeffrey C. Loan, Richard Seagrave, Russell Gibson, Michael Shields, Duane EckofT,
Edward Cottor, James Johnson and Heather Barton (“Grantors”) and Elk River Property Development, LLC
(*"ERPD"). Grantors are the joint owners of a private street known as Kreiger Lane in Curry County, Oregon. This
agreement will provide a route for a private water pipe that will deliver treated wastewater from the City of Port
Orford wastewater treatment facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement. Afier ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantors agree to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. The pipeline will cross Kreiger Lane in the approximate area between Russell Gibson and Jeffrey
Loan Property. During construction, a temporary 20-foot wide easement will be required to allow for access to the
construction area. After the pipeline is complete, the permanent easement will be limited to an area 10 feet wide.
The pipeline will be placed at a depth at least 3 feet below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will restore the road surface to a condition equal to, or better than its original, preconstruction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD.

/
Exccuted this_| S day o TEl . 2017, by ERPD:

GRANTORS’ ACCEPTANCE: Grantor accepts the ERPD’s offer this /ol day of F= 5 2017.

Jeffery C. Loan N )/ (%"b

Lot 3215-29C #00103 lg{w\re block of Grantor 1]




Richard Seagrave
Lot 3215-29C #00118

Russell A. Gibson
Lots 3215-29C # 00108 & 00120

Michael F. Shields
Lot 3215-29C # 00104

Duane K. Eckoff
Lot 3215-29C #00105

Edward A. Cottor
Lot 3215-29C #00106

James Johnson
Lot 3215-29C #121

Heather Barton
Lot 3215-29C #00107

Exhibit B
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T %/

[Signature block of Gfantor 5

gnature block of Grantor 6]

M/?,Mm«

[Signature block/of Grantor 7]

[Signature blockof Grantor ¥]
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Jeffery C. Loan and Elk River Property Development, LLC (“ERPD”). Grantor is
the owner of property in Curry County, Oregon, known as 3215-29C lot # 00103. This agreement will provide a
route for a private water pipe that will deliver treated wastewater from the City of Port Orford wastewater treatment
facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement. After ERPD obtains all permits necessary te being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an exiension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property. During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers, No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD.

Executed this_\C,  day oF ER._, 2017, by ERPD:

AT A
tnature block for ERPD] \

—
NTOR’S ACCEPTANCE: Grantor accepts the ERPD’s offer this /< day of @ , 2017,

\/

[?ﬂ:nﬁy block of Grantor]
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Jeffery C. Loan #nd Elk River Property Development, LLC (“ERPD"). Grantor is
the owner of property in Curry County, Oregon, known as 3215-29C lot # 00103. This agreement will provide a
route for a private water pipe that will deliver treated wastewater from the City of Port Orford wastewater treatment
facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specificaily does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement, After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property. During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers, No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD,

Executed this ( “ day of :E 2017, by ERPD;

S o

(jature block for ERPD]
Feds

GRANTOR’S ACCEPTANCE: Grantor accepts the ERPD’s offer this / oz day of f’g , 2017,

[S'We block of Grantor]
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Russell A. Gibson and Elk River Property Development, LLC (“ERPD™). Grantor is
the owner of property in Curry County, Oregon, known as 3215-29C lot # 00108. This agreement will provide a
route for a private water pipe that will deliver treated wastewater from the City of Port Orford wastewater treatment
facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement. After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. 1f ERPD is
unabie to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor's other uses of the property. During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area, After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD.

Executed this S day of &F&\ 2017, by ERPD:

Loy [ W . -
[Sigpature block for ERPD]

GRANTOR'S ACCEPTANCE: Grantor accepts the ERPD’s offer this j day of 3 ’ , 2017,

Wture block of Grantor)
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Bret C. & Dalia G Obrien (“Grantor”) and Elk River Property Development, LLC
(“ERPD"). Grantor is the owner of property in Curry County, Oregon, known as 3215-29D lot # 00621, This
agreement will provide a route for a private water pipe that will deliver treated wastewater from the City of Port
Orford wastewater treatment facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline. The utility easement described in this agreement will be used only
for a private water pipeline. This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement, After ERPD obtains all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property. During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD.

Executed this =/ day of Fzlo , 2017, by ERPD:

GRANTOR’S ACCEPTANCE: Grantor accepts the ERPD’s offer this &/ day of_Fe©,2017.

{toh -

[Signature block of Grantor]
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Agreement to convey easement for privately-owned water pipeline

This agreement is between Bret C. & Dalia G Obrien (“Grantor”) and Elk River Property Development, LLC
(“ERPD"). Grantor is the owner of property in Curry County, Oregon, known as 3215-29D lot # 00621. This
agreement will provide a route for a private water pipe that will deliver treated wastewater from the City of Port
Crford wastewater treatment facility to the Pacific Gales Golf Course, for purposes of irrigation.

Agreement limited to private water pipeline., The utility easement described in this agreement will be used only
for a private water pipeline, This agreement specifically does not authorize construction of any other public or
private utilities, or any use of the subject property beyond the specific terms contained herein.

Agreement will result in recorded easement. After ERPD obtzins all permits necessary to being installation of the
pipeline, and prior to commencing any physical construction, Grantor agrees to grant an easement, consistent with
the terms contained herein, which will be recorded in the deeds and records of Curry County, Oregon. If ERPD is
unable to obtain necessary permits within 12 months of the execution of this agreement, this agreement will
automatically expire and will be thereafter null and void. Should that occur, the parties to this agreement may
negotiate an extension to this agreement, or a replacement to this agreement

Location of easement and pipeline. The exact location of the pipeline will be recorded in easement prior to
construction. In general, the parties agree that the pipeline will be placed as close as possible to property lines, in
order to minimize interference with Grantor’s other uses of the property. During construction, a temporary 20-foot
wide easement will be required to allow for access to the construction area. After the pipeline is complete, the
permanent easement will be limited to an area 10 feet wide. The pipeline will be placed at a depth at least 3 feet
below native grade of the soil.,

Method of construction. The pipeline that is authorized under this agreement will be installed by method of
horizontal boring, which is intended to minimize disturbance of the surface of the soil. If any soil disturbance is
required, ERPD will restore the soil surface to a reasonable approximation of its original, pre-construction condition.
ERPD will minimize disturbance or removal of existing vegetation, and will restore or replace vegetation to a
condition that closely approximates the original condition.

Brokers. No licensed real estate brokers have represented any parties in this transaction. The parties to this
agreement are not liable for any brokerage fees or commissions. This Agreement has been prepared by ERPD,

Executed this l day QPEB,, 2017, by ERPD:

N O
Wature block for ERPD]

GRANTOR’S ACCEPTANCE: Grantor accepts the ERPD’s offer this o day of fe/‘g. 2017.

i D)

[Signature block of Grantor]




Exhibit B

PROPOSED CURRY
COUNTY FIRE HYDRANT

LSS S
4 ke

74

CURRY COUNTY
GROUNDWATER
MONITORING. AREA

AT <L
705 SOUTH 4TH STREET |PROPOSED WATERLIN

Stuntzner Engineering |0 gox 11 15 ™ 15 Name

NAME:;

try COOS BAY, OREGON 87420
& Forestry, LLC DATE: NOVEMBER 2016

ﬁ
ENGINEERING * LAND SURVEYING * FORESTRY | PHONE:  (541)267-2872 |08 xy.xxx
LAND PLANNING * WATER RIGHTS FAX: (541) 267-0588 ‘ .
www stuntznar com




Attachment 7
Application to County

CURRY COUNTY COMMUNITY DEVELOPMENT
94235 MOORE STREET, SUITE 113

)
LURRBY GoLD BEACH, OREGON 97444
(WA 'SR Carolyn Johnson Phone (541) 247-3284
Planning Director FAX (641) 247-4579
File # Fee $ Receipt # Accepted by

LAND USE DECISION APPLICATION FORM
Application Type (Check One)

[] comp Plan/Zone Change [] conditional Use [Jvariance [JPartition [J Subdivision
X] Other
Application Date: Hearing / Decision Date:

APPLICANT: Please complete all parts of this form. The attached application checklist will be marked by staff to reflect the
information and supporting items required for this request. Please return this prepared checklist, the completed application
form and required fee at the time of submission. Please note that your application cannot be reviewed or processed until all
the required items have been provided.

1. PROPERTY OWNER OF RECORD

Name public right-of-way, owned by Curry County and ODOT, as shown on exhibit. Private

property owned by Knapp Ranches, Inc.

Mailing Address: __ (for Knapp Ranches) 92373 Knapp Rd

City, State, ZIP: _Port Orford, OR 97465

Telephone #: E-Mail _bknapp@2cj.com

2. AGENT (If Any)
Name: __Nick Klingensmith, Law Office of Bill Kloos, P.C.
Mailing Address: 375 W. 4™ Ave, suite 201,
City, State, ZIP: Eugene OR, 97401
Telephone # 541-912-5280 E-Mail __ nklingensmith@Ilanduseoregon.com

3. BASIC PROPOSAL (Briefly describe your proposed land use)

The applicant proposes to develop a pipeline to deliver recycled wastewater, and a reservoir, in

order to irrigate the Pacific Gales golf course. The pipeline will be developed inside public rights of

way, and also on private property. There are two alternative routes under consideration. The reservoir

will be developed on private property. Please see attached narrative that addresses relevant approval

standards.

4. PROPERTY INFORMATION

Assessor Map #_See attached narrative Tax Lot (s)




Zoning: Total Acreage

PROPERTY LOCATION
Address (if property has a situs address)

Description of how to locate the property _ The two pipeline routes under consideration are

depicted in attached exhibits. They can generally be described as (1) running north along

Arizona St, and thence west and north across land owned by Knapp Ranches Inc.; and (2)

running north along Madrona Ave., until travelling west (partially through private property,

with the landowner’s permission) to land owned by Knapp Ranches, Inc.

EXISTING LAND USE (briefly describe the present land use of the property)
[ ] Vacant[X] Developed; Describe existing development _The subject property is a

mixture of vacant and developed. The public rights of way are developed with roadbed and

pavement. Portions of the private property along both routes have varying degrees of existing

low-density residential development. The property known as the Knapp Ranch is vacant, and

is primarily used for cattle grazing.

SURROUNDING LAND USES (Briefly describe the land uses on adjacent property)

Land uses adjacent to the proposed pipeline include low-density residential uses, and

vacant lands, as depicted in the attached exhibits.

SERVICE AND FACILITIES AVAILABLE TO THE PROPERTY

Please indicate what services and facilities are available to the property. If on-site sewage disposal and/or water
source is proposed, a copy of the approved site evaluation or septic system permit and a copy of any water rights
or well construction permit must be submitted with this application.

The proposed development is a pipeline that will carry recycled wastewater. None of the services and facilities in

this list are needed for the use, and none of them are germane to relevant approval criteria.

Water Source

Sewage Disposal

Electrical Power

Telephone Service

Fire Department/District
School District

ROAD INFORMATION

Nearest Public Road See attached narrative

Private Roads Serving the Property ___See attached narrative




10.

11.

12.

Road Condition

Legal Status

Ownership: | own the road [] Easement on others property [] Joint Owner []
Please submit record of ownership (i.e. deeds, easement, plat dedication, etc)

Proposed New Roads/Driveways (Briefly describe any new road construction related to this application

PHYSICAL DESCRIPTION OF THE SUBJECT PROPERTY
Topography (Briefly describe the general slope and terrain of the property)

The land where the proposed pipeline will be developed is relatively flat, for both routes

under consideration, with a gentle upward slope as the pipeline advances to the north.

Vegetation (Briefly describe the vegetation on the property) __ For the portion of the pipeline

that will be developed within public rights of way, there is no vegetation. For the portion of

the pipeline that will be developed across the Knapp Ranch, the vegetation is a mix of low

timber and scrub.

FINDINGS OF FACT

Oregon Statute and the zoning ordinance requires that land use decisions be supported by factual
findings. The burden of proof is on the proponent therefore it is required that the application provide
findings to support the request in this application. The standards and criteria that are relevant to this
application will be provided by the staff and are considered to be a part of this application form.
Please read the standards and criteria carefully and provide factual responses and evidence to address
each standard. These findings must be sufficiently specific to allow the decision maker to determine
whether your request meets the relevant standard. Please attach your written findings and supporting
evidence to this application.

FAILURE TO PROVIDE THE REQUIRED FINDINGS WILL PREVENT THE APPLICATION
FROM BEING PROCESSED AND IT WILL BE RETURNED AS BEING INCOMPLETE.

APPLICANT’S SIGNATURE AND STATEMENT OF UNDERSTANDING
(Please read the statement below before signing the signature blank)

1 (We) ;

; have filed this application for

With the Curry County Department of Community Development-Planning Division to be reviewed and processed
according to State of Oregon and county ordinance requirements. My (our) signature (s) below affirms that | (we)
have discussed the application with the staff, and that | (we) acknowledge the following disclosures:

(@) 1 (we are stating all information and documentation submitted with this application is true and
correct to the best of my (our) knowledge.



(b)

(©)

(d)

()

v

(¢))

(h)

(i)

)

I (we) understand that if false information and documentation has been submitted and the decision
is based on that evidence, the decision may be nullified and the county may seek all legal means to
have the action reversed.

I (We) understand any representations, conclusions or opinions expressed by the staff in pre-
application review of this request do not constitute final authority or approval, and | (we) am (are)
not entitled to rely on such expressions in lieu of formal approval of my (our) request.

I (We) understand that | (we) may ask questions and receive input from staff, but acknowledge
that I (we) am (are) ultimately responsible for all information or documentation submitted with
this application. | (We) further understand staff cannot legally bind the county to any fact or
circumstance which conflicts with State of Oregon or local ordinance, and in event a conflict
occurs, the statement or agreement is null and void.

I (We) understand that I (we) have the burden of proving that this request meets statutory and
Ordinance requirements, and | (we) must address all of the criteria that may apply to the decision
being made. The criteria for approving or denying this request have been provided to me (us) as a
part of the application form.

I (We) understand the staff is entitled to request additional information or documentation any time
after the submission of this application if it is determined as such information is needed for review
and approval.

I (We) understand this application will be reviewed by the Oregon Department of Land
Conservation & Development (DLCD) and possibly other state agencies as part of the statewide
land use coordination process. | (We) understand that agencies that participate in the review
process have the legal right to appeal the approval of the request.

I (We) understand that it is my (our) responsibility, and not the county’s, to respond to any appeal
and to prepare the legal defense of the county’s approval of my (our) request. | (We) further
realize it is not the county’s function to argue the case at any appeal hearing.

I (We) understand that | (we) am (are) entitled to have a lawyer or land use consultant represent
me (us) regarding my application and to appear with me (or for me) at any appointment,
conference or hearing relating to it. In light of the complexity and technical nature of most land
use decisions, | (we) understand that it may be in my best interests to seek professional assistance
in preparation of this application.

The undersigned are the owner (s) of record for the property described as:

Assessor Map(s)
and Tax Lot(s)

in the records of Curry County.

This application MUST BE SIGNED BY ALL PROPERTY OWNERS OF RECORD, or you must submit a

notarized document signed by each owner of record who has not signed the application form, stating that the owner

has authorized this application.

(1)

()

Signature

Print Name __ Nick Klingensmith, attorney for Elk River Property Development, LLC

Signature




3) Signature

Print Name

4) Signature

Print Name

ADDITIONAL NOTES:

All fees must be paid at the time your application is filed. Staff will examine the application when filed to check for
completeness and will not accept it if required items are missing. A final completeness check will be made prior to
doing public notice regarding the pending decision. If it is determined to be incomplete or the findings are
insufficient you will be notified and you must provide the required information in a timely manner to avoid denial of
the request.

ORS 215.427 required the county to take final action on a land use application (except for plan/zone changes)
including all local appeals within 120 days if inside an Urban Growth Boundary (UGB) or 150 days if outside a
UGB once the application is deemed complete.

PLOT PLANS:

All applications require that a plot plan of the subject property be included with the application form. The plot plan
is an understandable may of your property and its relationship to adjacent properties. The plot plan must show
certain essential information that is needed for the staff and the decision makers in the evaluation of your request.
The plot plan is also incorporated into the public notice sent to adjacent property owners and affected agencies. The
plot plan should be prepared on a single sheet of paper (preferable 8 ¥ x 11”) so copies can easily be reproduced for

review.

An example plot plan is attached to this form to give you an idea of what information should be included on your

plan and how it should be drawn. The plot plan does not have to be prepared by a surveyor or engineer, and can

generally be prepared by the applicant from the Assessor map of the property. The dimensional information
included on the plot plan must be accurate and drawn to scale so that the plot plan reasonably represents the subject
property and any development therein. If your application is for a land partition or subdivision Oregon Statute

required that plat maps must be prepared by a surveyor licensed by the state.



ATTACHMENT 8
November 8 and December 14, 2017 Planning Commission Final orders
(attachments to the Orders can be viewed at the Community Development Department at
94235 Moore Street #113 in Gold Beach Oregon)



BEFORE THE PLANNING COMMISSION
CURRY COUNTY, OREGON

in the matter of a Conditional Use Permit (AD-1705) )

Denying the Elk River Property Development LLC )

Application to develop a pipeline to deliver recycled ) FINAL ORDER
wastewater in order to irrigate the Pacific Gales ) and Findings of Fact
golf course. File #: AD-1705, )

ORDER in the DENIAL. of a Conditional Use Permit (CUP} application (AD-1705) for development
of a pipeline to deliver recycled wastewater in order to irrigate the Pacific Gales golf course. The
subject property is located on Map/TL.: Sections 19, 29 & 30 of Township 32 S., Range 15 W., M.
Tax lot 4400, and Section 29¢ of Township 32 5., Range 16. W., W. M. Tax lot 500, and additional
property and public right of way in Curry County, Oregon.

WHEREAS: This matter came before the Curry County Planning Commission as application
AD -1705 for a CUP authorizing the construction of a development of a pipeline to deliver recycled
wastewater in order to irrigate the Pacific Gales golf course.

A public hearing on the application was held before the Planning Commission on September 21
and October 19, 2017 as a matter duly set upon the agenda of each regular meeting after giving
public notice to affected property owners as set forth in Section 2.070.

At the September 21 and October 19, 2017 public hearings on the CUP application, evidence and
testimony was presented by the Community Development Director and her designee in the form of
Findings of Fact, Conclusions, and exhibits. The hearings were conducted according to the rules
of procedure and conduct of hearings on land use matters as set forth in Section 2.140(2) of the
Curry County Zoning Ordinance. The Planning Commission received oral and written evidence
concermning this application. After receiving public testimony on September 21, 2017, the Planning
Commission continued the public hearing to October 19, 2017.

After receiving public testimany at the October 19, 2017 public hearing, the public hearing was
closed and the Planning Commission continued its deliberations to November 7, 2017,

On November 7, 2017, the Planning Commission deliberated on the application based on
evidence submitted into the record. Upon a motion duly made and seconded, the Planning
Commission voted to DENY CUP application AD -1705.

FINDINGS OF FACT:

The Planning Commission considered the findings in Staff Report dated September 19, October
21 and November 7, 2017 (Exhibit 1) Supplemental Information on AD-1705 (Exhibit 2) as well as
both written and oral testimony submitted into the public hearing record as the basis for this
decision.

Order AD-1705: Elk River Property Development LLC, Page | of
Wovember 8, 2017



CONCLUSIONS OF LAW

1. The burden of proof is upon the Applicant in proving that the proposal fully comnplies with
applicable ordinance griteria, Oregon $tate Statues and Qregon Administrative Rules as set
forth in Section 2.100(1)(a).

2 The Planning Commission finds that Exhibit 1, Findings of Factand Cenclusions; Exhibit 2,
and evidence and festimony presented af the hearings of September 21, and October 19, 2017
addressed the relevant comprehensive plan policies and standards of the zoning ordinance, but
did not sufficiently address Oregon State Statute and Administrative Rules sufficiently to support
the burden of proof needed to approve the Conditional Use Permit application for development of
a pipeline to deliver recycled wastewater construction. '

NOW THEREFORE LET IT HEREBY BE ORDERED that AD-1705, a request for a CUP to

develop @ pipeline to deliver recycled wastewater construction is DENIED with the following
findings:

1. The applicant has not met the burden of proof to support approval of the proposed Ek
River Property Development LLC Application AD-1705 because:

a) No permitted use has been established under ORS 215.283(1)(v) because the statute
requires the irfigation to be for a different approved use under section ORS 215.283(1)(v) which
has not been identified.

b) An approved use under 215.283(1)(v), is "subject to” ORS 215.246, which means the use is
not permitted until the Oregon Depariment of Environmeantal Quality (DEQ) has completed iis
detenmination pursuantto ORS 215.246(1)(a); DEQ has not completed the subject determination.

This order in DENYING CUP Application AD-1705 was reviewed and APPROVED this 8® day
of November, 2017,

CURRY COUNTY PLANNING COMMISSION

i 72

JohyBrazil, Chairpersoir™
Planning Commission

100 b~
Carolyn Johfison(_./
Comraunity Development Director

Order AD-1703: Elk River Properiy Development LLC . Pageof 2
Movember 8, 2017



BEFORE THE PLANNING COMMISSION
CURRY COUNTY, OREGON

In the matter of Planning Commission file AD-
1705 requesting approval to develop a pipeline
to deliver recycled wastewater to a reservoir to
be used to irrigate a golf course on a portion of
a property having a zoning designation of
Exclusive Farm Use (EFU) and identified on
Curry County Assessor's Map No 31-15-00,
Tax Lot 04400, and Map No. 32-15-29C, Tax
Lot 00300, and ancillary facilities proposed to
be developed on Map 32-15-29C, Tax Lots
00103, 00104, 00105, 00106, 00107, 00108,
00118, 00120, 00121, and Map 32-15-29D, Tax
Lot 00621, and a public right of way in Curry
County, Oregon, filed by Nick Klingensmith,
Law Office of Bill Kloos PC on behalf of Elk
River Property Development LLC.

FINAL ORDER
And Findings of Fact

et vt vt st v N ot et v St Mgyt ot net vt gt “we” et

ORDER in the DENIAL of application AD-1705 filed by Nick Klingensmith, Law Office of Bill Kloos
PC, on behalf of Elk River Property Development LLC to develop a pipeline and reservoir to be used to
irrigate a golf course on a portion of a property having a zoning designation of Exclusive Farm Use
(EFU) and identified on Curry County Assessor's Map No 31-15-00, Tax Lot 04400, and Map No. 32~
15-29C, Tax Lot 00300, and ancillary facilities proposed to be developed on Map No. 32-15-29C, Tax
Lots 00103, 00104, 00105, 00106, 00107, 00108, 00118, 00120, 00121, and Map No. 32-15-29D, Tax
Lot 00621, and a public right of way in Curry County, Oregon.

WHEREAS

This matter came before the Curry County Planning Commission as an application for a land use
decision in accordance with the Curry County Zoning Ordinance pursuant to Article II, Section
2.010(2)(c). The application sought approval for development of a pipeline and a reservoir in order to
irrigate a golf course located on property identified on the Curry County Assessor's Map No 31-15-00,
Tax Lot 04400, and Map No. 32-15-29C, Tax Lot 00300, and for ancillary facilities to be developed on
Map No. 32-15-29C, Tax Lots 00103, 00104, 00105, 00106, 00107, 00108, 00118, 00120, 00121, and
Map No. 32-15-29D, Tax Lot 00621, and a public right of way in Curry County, Oregon, and is located
west of Highway 101, north of the City of Port Orford.

A hearing was held before the Planning Commission as a matter duly set upon the agenda of its regular
meeting after giving public notice to affected property owners and publication in the local newspaper.
The public hearing was a matter of record of the Planning Commission meetings of September 21, 2017
and October 19, 2017,

Evidence was presented at the public hearing on September 21, 2017 and October 19, 2017, in the form
of Findings of Fact, Conclusions, and exhibits, and testimony by the public. The hearing was conducted
according to the rules of procedure and conduct of hearings on land use decisions as set forth in Section



2.140(2) of the Curry County Zoning Ordinance, The Planning Commission received oral and written
evidence concerning this application.

After receiving public testimony on September 21, 2017 and October 19, 2017, the hearing portion of
the proceedings was closed and the Planning Commission voted to reconvene on November 7, 2017 for
deliberation only. The written record was left open until 5:00 pm on October 26, 2017 for final
arguments by the Applicant.

On November 7, 2017, the Planning Commission resumed the proceedings for deliberation based on
evidence submitted into the record as outlined above. No new testimony was taken.

At the conclusion of the public hearing, after consideration and discussion of the evidence and
testimony, and upon a motion duly made a seconded, the Planning Commission voted to DENY the
request as set forth above and proposed in Application AD-1705 based on decision criteria, findings of
fact, and conclusions of law as set forth in this order.

FINDINGS OF FACT:

The Planning Commission considered the findings in the Staff Report with Exhibits dated September 21,
2017 (Exhibit "A"), the Staff Report with Exhibits and supplemental information packet dated October
19, 2017, (Exhibit "B") and staff report with exhibits dated November 7, 2017, (Exhibit “C”) that are
attached hereto and incorporated herein by reference, and both written and oral testimony submitted into
the public hearing record prior to and on Qctober 19, 2017 as the basis for this decision.

CONCLUSIONS OF LAW:

1. The burden of proof is upon the Applicant in proving that the proposal fully complies with
applicable ordinance criteria, Oregon State Statues and Oregon Administrative Rules.

2. The Planning Commission finds that Exhibits "A", "B" and “C” addressed the relevant
comprehensive plan policies and standards of the zoning ordinance, but did not address Oregon State
Statutes and Administrative Rules sufficiently to support the burden of proof needed to approve
application AD-1705.

3. The Planning Commission finds that the Applicant has not met the burden of proof to support
approval of the proposed application.

ANALYSIS OF APPROVAL CRITERIA:

1. Conditional Use Permit AD-1411 expired on January 16, 2016.

AD-1705 involves an application to use recycled waste-water to irrigate a golf course. However, a golf

course is not a use permitted outright in an Exclusive Farm Use Zone in the Curry County Zoning

Ordinance (CCZ0). The conditional use permit approved pursuant o0 AD-1411 is not a valid basis upon

which to authorize the actions of AD-1705 because it has expired.

In Planning Commission Staff Report, September 21, 2017, Attachment 4, County Counsel Memo, July
2017, county counsel referenced Oregon Coast Alliance v. Curry County (Oregon Coast Alliance v.



Curry County Or 22 LUBA 080 (2016)), and suggested that this opinion found that a golf course is a
permitted use in an Exclusive Farm Use Zone. The Commission found that the case referenced was
incorrect and the LUBA decision referenced was limited to a certain structure on an already approved
use, and the opinion did not address the question of whether or not a golf course is a permitted use.

The Commission therefore considered whether the conditional use permit for the golf course authorized
under AD-1411would serve to support AD-1705, but found that the permit had expired. Tn the Curry
County Board of Commissioners (“Board") resolution and order 20127 (01/16/2015) regarding appeal
A-1403 challenging Planning Commission file AD-1411 approving a golf course in an Exclusive Farm
Use Zone, the Board considered conditional use permit application AD-1411, de novo. When
considering CCZO Article VII, Section 7.050 Time Limit on a Permit for Conditional Uses, the Board
approved AD-1411 subject to conditions of approval, including:

1. This conditional use permit is valid for one (1) year unless Applicant applies for and
receives an extension of this approval,

It is clear that in their analysis of applicable standards and criteria in Board Order 20127, the Board was
aware of the full text of CCZO Article VII, Section 7.050 Time Limit on a Permit for Conditional Uses,
and in their analysis and findings decided that Conditional Use Permit AD-1411 would be valid for one
year unless Applicant applied for and received an extension of the Board's approval.

In considering AD-1705, Planning Commission Staff Report, October 19, 2017, confirmed that permit
AD-1411 had expired because the Applicant did not apply for and receive an extension.

From the Staff Report for the Planning Commission hearing on October 19, 2017:

The Plarming Commission asked whether a time extension had been filed for the
Conditional Use Permit AD-1411 related o the Pacific Gales Golf course. The answer 1o
that question is no.

The Applicant then proposed that the Board had approved a discretionary decision approving
development on agricultural lands, however the Commission found that the language of Condition 1 in
Board Order 20127 was clear - the applicant must apply for and receive an extension to the permit
within one year -and found that the Commission cannot read a different meaning into the condition
language.

Applicant then argued that site clearing that began in February 2015 satisfied the conditions of approval.
We do not accept Applicant's argument and find that the more restrictive conditions of approval imposed
by the Board are within the Board's authority to apply conditions that are more restrictive than other
provisions in the CCZO.

CCZO Article X, Section 10.040 Interpretations states in part:

The provisions of this ordinance shall be held to the minimum requirements fulfilling its
objectives. Where the conditions imposed by a provision of this ordinance are less
restrictive than comparable conditions imposed by any other provision of this ordinance
or of any other ordinance, resolution or regulation, the provisions which are more
restrictive shall govern.



2. Use of effluent/reclaimed water for irrigation in exclusive farm use zones.

Applicant and county counsel argue that Oregon Revised Statutes, Volume 6, Chapter 215 allows the

Planning Commission to approve AD-1705 absent an identified use, relying on wording in ORS
215.283(1)(v):

215.283 Uses permitted in exclusive farm use zones in nonmarginal lands counties; rules.
(1) The following uses may be established in any area zoned for exclusive farm use:

(v) Subject to the issuance of a license, permit or other approval by the Department of
Environmental Quality under ORS 454.695 (License required to perform sewage disposal
services), 459.205 (Permit required), 468B.050 (Water quality permit), 468B.053
(Alternatives to obtaining water quality permit) or 468B.055 (Plans and specifications
Jor disposal, treatment and sewerage systems), or in compliance with rules adopted
under ORS 468B.095 (Use of studge on agricultural, horticultural or silvicultural land),
and as provided in ORS 215.246 (Approval of land application of certain substances) to
215.251 (Relationship to other farm uses), the land application of reclaimed water,
agricultural or industrial process water or biosolids for agricultural, horticultural or
silvicultural production, or for irrigation in connection with a use allowed in an exclusive
Jarm use zone under this chapiter.

The Commission rejected this argument as incomplete.

First, if an applicant is to use subsection (v) as a basis to irrigate something, it must be irrigating
something that is itself an allowed use in an Exclusive Farm Use Zone, noting: “irrigation in connection
with a use allowed in an Exclusive Farm Use Zone under this chapter.” As established above, the
applicant plans to irrigate a golf course. The golf course, while a possible allowed use is a conditional
use, not an outright use, and the conditional use permit the applicant obtained under AD-1411 expired.
Thus, no specific permitted or allowed use has been established under ORS 215.283(1)(v).

Second, ORS 215.283(1)(v) specifically reads that issuance of a permit 1s:

Subject to the issuance of a license, permit or other approval by the Department of
Lnvironmental Quality under ORS 454.695 (License required to perform sewage disposal
services), 459.205 (Permit required), 468B.050 (Water quality permit), 468B.053
(Alternatives to obtaining water quality permit) or 468B.055 (Plans and specifications
Jfor disposal, treatment and sewerage systems), or in compliance with rules adopted
under ORS 468B.095 (Use of sludge on agricultural, horticultural or sitvicultural land),
and as provided in ORS 215.246 (Approval of land application of certain substances) to
215.251 (Relationship to other farm uses).

The Commission found that no permit can be issued unless the items following the words "subject to"
have been satisfied, and what follows is an approval by Department of Environmental Quality (DEQ).
However, in this case the DEQ has not investigated and provided an approval for using effluent to
irrigate the golf course and therefore the Commission is not authorized to approve the use.

Further, the Commission finds that ORS 215.283(1)(v) is subject to ORS 215.246(1)(a):



215.246 Approval of land application of certain substances; subsequent use of tract of
land; consideration of alternatives. (1) The uses allowed under ORS 215.213 (1)(3) and
215283 (D)v):

(a) Require a determination by the Department of Environmental Quality, in conjunction
with the department’s review of a license, permit or approval, that the application rates
and site management practices for the land application of reclaimed water, agricultural
or industrial process water or biosolids ensure continued agricultural, horticultural or
silvicultural production and do not reduce the productivity of the tract.

We find that without an existing “license, permit or approval” as required by ORS 215.246(1)(a), the
Planning Commission cannot approve AD-1705 because the proposed use of reclaimed water for
irrigation is not in connection with a specific application site and an identified use. The applicant has no
valid permit or approval for any identified use because permit AD-1411 has expired.

The Commission determined that the applicant failed to establish that ORS 215.283(1)(v) served as a
basis to justify approval of the use of effluent to irrigate the golf course because (1) it did not provide
proof of a “usefs] permitted in exclusive farm use zones” and (2) because the Department of
Environmental Quality has not yet provided an approval.

FINDINGS:

1. Conditional Use Permit AD-1411 expired on January 16, 2016 because:

a.

b.

Condition of Approval 1 for AD-1411, imposed by the Board on January 1, 2015, required the
Applicant to apply for and receive an extension for Conditional Use Permit AD-1411 within one
year, and allowed no other method by which the Applicant can extend the one year time limit on
the permit.

Applicant did not request and receive an extension for Conditional Use Permit AD-1411.

2. The applicant failed to establish that ORS 215.283(1)(v) served as a basis to justify the permit
requested in AD-1705 to use effluent to irrigate the golf course because:

eo o

Applicant did not provide proof of a “use/s] permitted in exclusive farm use zones”

The Department of Environmental Quality has not yet provided an approval.

ORS 215.283(1)(v) is subject to ORS 215.246(1)a).

ORS 215.246.(1)(a) requires that a permitted use be established before an approval for the land
application of effluent can be considered.

Applicant has no established or permitted use because Conditional Use Permit AD-1411 expired
on January 16, 2016, and thus Applicant cannot establish a permitted use required by ORS
215.246(1Xa).



This ORDER in DENIAL of Application AD-1705 was reviewed and approved by the Planning
Commission on this 14th day of December, 2017.

CURRY COUNTY PLANNING COMMISSION

Nl T

John Bﬁl, Chair ~— Y
Planning Commission

™~ P S

Carolyn Jofhsorr”

Planning Director
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County Counsel

MEMORANDUM

FROM John R. Huttl, Curry County Counsel

TO Curry County Board of Commissioners

RE: Appeal of Denial for Permit to Irrigate with Treated Water
DATE;: November 27, 2017

Introduction

This memorandum provides advice for the Board when considering the issues in this appeal.

The application was for the County to consider the applicant’s response to public comments on
applicant’s plan to irrigate a planned golf course with treated water piped from the Port Orford
water treatment plant.

The Planning Commission denied the application because (1) it decided state law required a
valid existing use, and there was insufficient evidence of that; and (2) it decided state law
required a DEQ approval before it could consider the application.

The applicant appealed from that decision. As set forth below, the Board is not bound by, and
cannot give any weight to the Planning Commission’s work or decision.

Discussion

Standard of Review

The Board considers this review “de novo.” That means this is a new hearing and the Board is
not bound by, and cannot give any deference or weight to, the Planning Commission’s work or
decision. Nevertheless, that material is part of the record for the Board’s review.

Curry County Zoning Ordinance 2.170(1) states:

In the matter of all appeals, the decision making body shall take up the appeal
as a de novo issue and the final written order or conclusions of the lower



decision making body being appealed shall not be considered in the appellate
review.

In Johnson v Clackamas County, the Oregon Land Use Board of Appeals (LUBA) sustained a
claim of error by an applicant when a county hearings officer, on “de novo” review, discounted
evidence submitted that was not provided below, and accorded deference to the Planning
Director’s decision under review. LUBA held that the hearings officer committed legal error.
LUBA 98-216, pp. 4-5 (1999). Thus, the Board must conduct a hearing “de novo” and treat all
evidence equally and must not show any deference to the Planning Commission’s efforts.

Questions for Review

A) Preliminary Issue: Whether there was a final order for purposes of appeal under our code.
Based on the proceedings below, the Board must determine whether there is a final order for it
to review on appeal. The Board may conclude that the Planning Commission issued a final
order in this case. If not, the Board should dismiss this appeal. In that case, the Planning
Commission would need to continue with its actions and issue a final order per the code.

Curry County Zoning Ordinance regarding Planning Commission Final Orders
CCZO section 2.140(2) (m) & (n) state:

(m) Conclusion and findings.

At the conclusion of the hearing, he decision making body shall make its
decision with a motion, duly seconded which shall pass with a majority vote of
the members present to constitute a quorum of the decision making body. The
decision making body may state findings which may incorporate findings
proposed by any party, or the Director, or may take the matter under
advisement. The decision making body may request proposed findings and
conclusions from any party to the hearing. The decision making body, before
finally adopting findings and conclusions may circulate the same in proposed
form to the parties for written comment. All actions taken by the decision
making body pursuant to adopting findings and conclusions shall be made a
part of the record. The decision making body shall announce the time, date and
place that it will adopt its final written order regarding the matter being heard at
the conclusion of the hearing.

(n) Decision.

The decision, findings and conclusions which support the decision shall not be
final until reduced to writing and approved by a vote of the majority of the
members present to constitute a quorum of the decision making body. The
written decision shall be signed by the Chair of the commission or majority of
the Board whichever is applicable. The Director shall send a copy of the final
decision notice of the commission or Board to all parties with standing int eh
matter who have provided a proper mailing an address and have indicated that
they want ta copy of the notice and shall, at the same time, file a copy of the
final written order in the records of the County. A copy of the final written
order shall be provided to the applicant and appellant who have paid an



application or appeal fee. Others who request a copy of the order shall pay a
coy fee for the document.

In this case, the decision making body closed its public hearing and decided to consider the
matter at a future date. On October 26, 2017, Planning Staff issued an email with the
November 7, 2017 Planning Commission staff report. The report included a written final order,
and concluded with options:

The Commission may:

a. Deliberate and continue action to another date certain. The following dates
are available for continued deliberation: November 20 — 22; 27-30; December
4-7, 11-14, and January 18.

b. Deliberate and Approve application AD-1705 by adopting Resolution 2017-
AD-1705 as found on exhibit 1.

Staff Recommendation:

1) Deliberate and Approve application AD-1705 by adopting Resolution 2017-
AD-1705 (Attachment 1).

2) If direction is provided to continue the meeting to a date certain to bring
back a resolution for denial, the Planning Commission must identify findings
for denial for inclusion in the resolution.

Exhibit One and Attachment One were the final order and resolution for approval.

The Planning Commission neither voted for approval, nor continued the matter to a date to
consider resolution for denial. Instead, it deliberated and voted. It debated whether the
existence of Conditional Use Permit approving Pacific Gales Golf Course (AD 1411) was
expired or not. Below are excerpts from the Transcript, the entirety of which is an Exhibit in
the record.

Planning Commissioner McHugh (Transcript, p. 13, lines 10-25) (describing the Board
of Commissioner’s Final Order in AD 1411):

“Authorization of conditional use permit in general shall become null and void
after one year unless substantial construction has taken place or an extension
has been granted under section 7.050(4). Substantial construction in this case
means obtaining all necessary permits required by governmental agencies to
commence construction of any structures or to commence the principal activity
permitted by the conditional use permit.

* %k ok

This conditional use permit approval is valid for one year unless the applicant
applies for and receives an extension of this approval.”

McHugh concluded (Transcript p. 19, lines 1-14):



If the conditional use permit is not valid at this point in time, then the reservoir
system on the Knapp Ranch property would be part of a new conditional use
permit application as opposed to this.

This particular process, this application, as it states, can’t be reviewed, can’t be
appealed, can’t be remanded, can’t be changed.

And so we need to stick to the central question that was presented to us and
determine what to do with these other parts. That’s where the validity of the
conditional use permit becomes important.

Planning Commissioner Morrow (Transcript p. 19 line 17 to page 20, line 12):

I’d like to point out the agenda that we approved for today. This speaks clearly
to in order to irrigate the Pacific Gales golf Course.

Chief Brazil: And I agree.

Morrow: And the question of if that is in fact expired or not is extremenly
valid, and substantial construction is the core of that section that was cited
earlier, and it’s all necessary permits.

We just heard the DEQ is not included as an ‘all necessary’ permit, and
it’s over a year past. Moving some Gorse in not substantial. Permits here are
lacking.

Chair Brazil: Carolyn, have any building permits actually been filed for or in process?
Director Johnson: No. No.

Planning Commissioner Freeman (Transcript p. 20, line 16 — 25):
Normally on golf courses they do the groundwork and then they site the
building. Normally that’s the way it works. And I’ve only been involved with
one from beginning to end and that’s on Salmon Run.
Then on this Gorse issue, I have I’'m pretty familiar with area and that’s pretty
inundated with Gorse, which is probably a pretty substantial deal for anybody
to remove that.

Planning Commissioner St. Marie (Transcript p. 14, lines 21-22):
I am seeing this as a total separate issue.

Planning Commissioner St. Marie explained (Transcript p. 21, line 16 to p. 22, line 2):
In re-reading the agenda from September 21%, the application is a request to

develop a pipeline over multiple properties to deliver recycled wastewater and a
reservoir in order to irrigate the Pacific Gales Golf Course.



Now it doesn’t say that it exists. It doesn’t say, you know, that’s — the goal is
to get the water out there for this potential development. That’s what we‘re
supposed to be focused on, not what the status of this potential development is
in my opinion.

Chair Brazil summarized Planning Commissioner Pagano’s point (Transcript page 27 lines 14-
17):

That if we don’t have an active permit, then it’s not an outright use.
Planning Commissioner Pagano: And that’s what I’m thinking.

At the end of deliberations, a motion to deny the application was made. Planning Commissioner
McHugh (Transcript, page 32, lines 9 -13):

“I am going to make a motion that we deny AD-1705 based on the absence of a
valid conditional use permit, and then all the reasons that Shannon explained
but I didn’t write down.”

Planning Commissioner Pagano (Transcript, page 32, lines 14-15):
“T"ll email them to Carolyn.”

During Deliberation it was discussed how to word the order: (Transcript Page 32)

Chair Brazil (Transcript, page 32, lines 16-22): .

We — okay. We used this one here.
% % 3k

“This as written on page 4 is to include this.”

Director Johnson
“Substitute that word.”

The Chair then restated the motion before the vote:
Chair Brazil (Transcript, page 33, lines 5-11):

OK I have a motion on the floor to deny AD-1705 and it will be that Curry
County Planning Commission hereby denies the Elk River Property
Development, LLC, application AD-1705 to develop a pipeline for recycled
water in order to irrigate the Pacific Gales golf Course with the description of
the properties.

After deliberation the Planning Commission denied the application by a 4-3 vote. (Transcript
page 33-line 13 to page 34 lines 11).



Planning Commissioner Pagano e-mailed the findings to Director Johnson, who amended the
final order and included those findings, and had the Chair sign the final order. The final order
was issued to the applicant, who filed this appeal.

The question is whether the code requires a different procedure than was followed to meet the
requirement that the “decision, findings and conclusions which support the decision” be
“reduced to writing and approved by a vote of the majority of the members present to constitute
a quorum.”

When reaching its decision, the Board should understand that our code allows flexibility when
considering technical procedural issues. Curry County Zoning Ordinance 2.140(5) states:

(b) Substantial, not technical compliance with these rules is required.

(c) Any rule of procedure not required by law may be amended, suspended, or
repealed at any time by majority vote of those Board members present and
voting.

The Board can find that the final order was reduced to writing, then amended to include
findings and conclusions by a majority vote of the Planning Commission, then signed by the
Chair. Further, the record in this case includes a transcript of the deliberations of the Planning
Commission. Therefore, the specific reasons for the decision are included in the record.

Based on all the facts and circumstances surrounding the publication of the order, the motion,
deliberation, vote, inclusion of findings as directed, reduction to writing and signature by the
Chair, the Board can find that our CCZO 2.140(2)(m)&(n) were complied with.

In the alternative, to the extent CCZO 2.140(2)(m)&(n) were not technically complied with,
there has been substantial compliance, and there is a final order for appeal. CCZO 2.140(5)(b).

Further, if it was not technically complied with, pursuant to CCZO 2.140(5)(c) the Board can
suspend the portion of the rule that requires the decision, findings and conclusions to be reduced
to writing before being voted on by a majority of the members constituting a quorum,” and we
have a final order for this appeal.

B) Issues [dentified in the Appeal
Two issues were identified in the notice of appeal.

1) The appellant has claimed error in the Planning Commission’s reasoning that there is
not the required use identified under the statute in question; and

2) The appellant has claimed error in the Planning Commission’s reasoning that the
Department of Environmental Quality (DEQ) must complete its determination before the
County can consider the application.

From County Counsel perspective, these two issues were already addressed in separate
memorandum to the Planning Commissioners. First, there is no need to have a CUP to approve
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the application, because the “allowed use” in the zone is an abstract concept. For the second
issue, the DEQ needs the County to make its decision first, then DEQ reviews the County’s
decision. The Board can review County Counsel’s prior memoranda to Planning Commission
in the record.

If the Board determines that the statute requires a valid use — in this case that the Pacific Gales
Conditional Use Permit AD 1411 is valid — then it can hear from the applicant why the Board
should decide that its permit has not expired. The standard in the Board’s final order approving
Pacific Gales is taken from the Zoning Ordinance.

Section 7.050. Time Limit on a Permit for Conditional Uses.

1. Authorization of a conditional use, in general, shall become null and void
after one year unless substantial construction has taken place or an extension
has been granted under Section 7.050 (4). Substantial construction in this case
means obtaining all necessary permits required by governmental agencies to
commence construction of any structures or to commence the principal activity
permitted by the conditional use permit.

Section 1.030 Definitions

34. Development Activity. Any use or proposed use of land that requires
disturbance of the vegetation or soils or which requires action of the Planning
Division or Building Division to allow the construction or modification of
structures or other improvements or to allow the division of the land.

58. Golf Course. An area of land with highly maintained natural turf laid out
for the game of golf with a series of 9 or more holes, each including a tee, a
fairway, a putting green, and often one or more natural or artificial hazards. A
golf course on land zoned AFD or EFU means a 9 or 18 hole regulation golf
course consistent with the following:
(a) A regulation 18 hole course is generally characterized by a site of about 120
to 150 acres of land, has a playable distance of 5,000 to 7,200 yards and a par
of 64 to 73 strokes.
(b) A regulation 9 hole golf course is generally characterized by a site of about
65 to 90 acres of land, has a playable distance of 2,500 to 3,600 yards, and a par
of 32 to 36 strokes.
(¢) Non-regulation golf courses are not allowed uses within the AFD and EFU
zones.
Non-regulation golf course means a golf course or golf course-like
development that does not meet the definition of golf course given above,
including but not limited to executive golf courses, Par 3 golf courses, pitch and
put golf courses, miniature golf courses and driving ranges.
(d) Uses accessory to a golf course in the AFD and EFU zones shall be limited
by the following standards:
(A) An accessory use to a golf course is a facility or improvement that
is incidental to the operation of the golf course and is either necessary



for the operation and maintenance of the golf course or that provides
goods or services customarily provided to golfers at a golf course. An
accessory use or activity does not serve the needs of the non-golfing
public. Accessory uses to a golf course may include: parking;
maintenance buildings; cart storage or repair; practice range or driving
range; clubhouse; restrooms, lockers and showers; food and beverage
service; pro shop; a practice or beginners course as part of an 18 hole or
larger golf course. Accessory uses to a golf course do not include:
sporting facilities unrelated to golfing such as tennis courts, swimming
pools, and weight rooms; wholesale or retail operations oriented to the
non-golfing public or housing.

(B) Accessory uses shall be limited in size and orientation on the site to
serve the needs of the persons and their guests who patronize the golf
course to golf. An accessory use that provides commercial services (e.g.
food and beverage service, pro shop, etc.) shall be located in the
clubhouse rather than in separate buildings.

Based on the above, the Board should consider whether upon the evidence presented the
applicant has performed substantial development on its golf course development project under
AD-1411.

Let me know if you have any questions.

rd

Johh R. Huttl
Curry County Counsel




County Counsel

MEMORANDUM

FROM John R. Huttl, Curry County Counsel

TO Curry County Planning Commission AD 1705
RE: Staff Response to ORCA submittal

DATE: October 24, 2017

Introduction

On October 18, 2017, ORCA submitted documents to the Planning Commission arguing three
points. First, that the language “in connection with” required an existing or approved use;
second, that a permit from the Oregon Department of Environmental Control was required
before the Planning Commission could consider the application; and third, that the Conditional
Use Permit required an amendment before the Planning Commission can consider the
application.

As set forth below, the Board can reject all of ORCA’s arguments.

Discussion

1. Whether a valid CUP must exist given statutory language “in connection with”™

In a memorandum to the Board, I advised that the language of ORS 215.283(1) did not require
that an existing golf course or even a valid approved golf course was required before the
Planning Commission could consider the application to consider alternatives to using treated
water to irrigate a golf course.

ORCAs position is that the language in the statute “in connection with” requires an existing or
otherwise validly permitted allowed use in the zone, and that I was remiss in some way in
omitting that language from my memorandum.

[ was aware of that language when I wrote my memorandum, and considered that language
immaterial to my analysis, and therefore did not include it as it does not change my analysis.



The Planning Commission ultimately decides whether the language is material and its meaning
and effect on this application.

In the alternative, if the Planning Commission decides that a valid permit is required, the
applicant has submitted documentation and argument as to why it has satisfied the requirement
to commence development activities as contemplated by our code. If it determines that a valid
approval must be in effect, the Planning Commission can accept applicant’s arguments, or
provide reasons why it declines to do so.

2. Whether the statute requires approval by the Department of Environmental Quality (DEQ)
before it can consider the application.

ORCA argues that the language of ORS 215.246 requires that the DEQ must approve the use
before the Planning Commission can consider the application. The statute says, in pertinent
part:

215.246 Approval of land application of certain substances; subsequent
use of tract of land; consideration of alternatives. (1) The uses allowed under
ORS 215.213 (1)(y) and 215.283 (1)(v):

(a) Require a determination by the Department of Environmental Quality, in
conjunction with the department’s review of a license, permit or approval, that
the application rates and site management practices for the land application of
reclaimed water, agricultural or industrial process water or biosolids ensure
continued agricultural, horticultural or silvicultural production and do not reduce
the productivity of the tract.

(3) When a state agency or a local government makes a land use decision
relating to the land application of reclaimed water, agricultural or industrial
process water or biosolids under a license, permit or approval by the Department
of Environmental Quality, the applicant shall explain in writing how alternatives
identified in public comments on the land use decision were considered and, if
the alternatives are not used, explain in writing the reasons for not using the
alternatives. The applicant must consider only those alternatives that are
identified with sufficient specificity to afford the applicant an adequate
opportunity to consider the alternatives. A land use decision relating to the land
application of reclaimed water, agricultural or industrial process water or
biosolids may not be reversed or remanded under this subsection unless the
applicant failed to consider identified alternatives or to explain in writing the
reasons for not using the alternatives.

On its face, the statute contemplates approval by both the DEQ and the County before treated
water can be applied to lands for uses allowed in the zone. The statute could do a better job of
describing the timing of the two approvals.

Nevertheless, when looking at subsection (3), an applicant to the DEQ is required to tell the
DEQ what alternatives were considered at the local level. Therefore a reasonable reading of the
statute allows that the local government decision be made first.
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The Planning Commission ultimately decides the language and its meaning and effect on this
application.

3. Whether the previously approved conditional use permit requires a revision to approve the
activity described in this current application.

ORCA submitted with its correspondence the previously-approved Conditional Use Permit as
approved by the Curry County Board of Commissioners. That decision approved irrigation
using existing water rights or some other source. Because this application proposes irrigation, it
does not deviate from the condition in the prior approval. Also, because the prior approval
allowed alternative sources for the irrigation. and this application is an alternative source, the
Planning Commission can determine that a revision to the previously-approved CUP is not
required.

Conclusion

As set forth above, the Planning Commission can decline to adopt the arguments made in
ORCA’s October 18, 2017 submittal. The Commission’s decision interpreting any state law one
way or the other will not be given any deference by any reviewing authority.

If you have any questions, please let me know.

/s/ John

John R. Huttl
Curry County Counsel



County Counsel

MEMORANDUM

FROM John R. Huttl, Curry County Counsel

TO Curry County Planning Commission AD 1705

RE: Treated Water Use and Pipeline Application Follow Up
DATE: October 11, 2017

Introduction

This memorandum provides analysis to assist the Planning Commission answer questions raised
at the September 21, 2017 public hearing on the above-referenced application.

Briefly, County legal counsel is not of the opinion that the Board needs to find that a valid CUP
exists for the underlying use before it can decide the question on the application to land-apply
treated water on the property. Second, while the applicant is not proposing a public utility, that
does not prevent the state law from requiring utility-related standards from applying to the
applicant’s proposed pipeline.

Discussion

1. Whether a valid CUP must exist

For the first question, whether a valid CUP permit must exist in order for the Planning
Commission to decide whether it can approve the application to land-apply treated water for
golf course purposes, it is important to look at the statute, and consider rules for interpreting
statutes.

The applicant is requesting approval to apply treated water to land for the purpose of irrigating a
golf course. To do so, per ORS 215.246, they need a local land use decision after a public
comment period. ORS 215.246 refers to ORS 215.283(1)(v) which requires the treated water
be used:

for agricultural, horticultural or silvicultural production, or for irrigation in
connection with a use allowed in an exclusive farm use zone under this chapter.




The applicant proposes using the treated water for irrigating a golf course. The question was
whether the uses described in ORS 215.283(1)(v) needed to have a valid Conditional Use
Permit betfore the Planning Commission could consider approving the permit requested in AD-
1705.

My opinion is that a valid existing CUP for a golf course is not required for the Commission to
approve the current permit request in AD-1705.

First, the law understands that more than one permit may be required to complete development.
Therefore it is not required to have a valid permit when applying for another permit.

Second, because the statute only speaks of allowed uses in the zone, and not “existing uses” or
more specifically “currently permitted uses™ it is improper to require such when considering this
application. The rules for interpreting statutes are that the courts do not insert language that is
not in the statute, nor do they omit language that is in the statutes.

174.010 General rule for construction of statutes. In the construction of a
statute, the office of the judge is simply to ascertain and declare what is, in
terms or in substance, contained therein, not to insert what has been omitted, or
to omit what has been inserted; and where there are several provisions or
particulars such construction is, if possible, to be adopted as will give effect to
all.

In this matter, the applicant proposes to establish a use — “the land application of reclaimed
water” “for irrigation in connection with a use allowed in an exclusive farm use zone under this
chapter.”

The applicant proposes to irrigate a golf course. The statute does not say that a use must exist,
or that a permit for the use be valid, only that it be allowed. The Commission is on notice that a
golf course is allowed in the zone. Therefore the Commission can conclude that the land
application of the treated water satisfies ORS 215.283(1)(v).

2. Use of utility standards for non-utility pipeline.
ORS 215.246, which talks about land application of reclaimed water, explains that other
facilities are allowed to enable use of reclaimed water for land application purposes.

(4) The uses allowed under this section include:

(c) The establishment and use of facilities, including buildings and
equipment, that are not on the tract on which the land application occurs for the
transport of reclaimed water, agricultural or industrial process water or
biosolids to the tract on which the land application occurs if the facilities are
located within:

(A) A public right of way; or

(B) Other land if the landowner provides written consent and the owner of
the facility complies with ORS 215.275 (4); and



(d) The transport by vehicle of reclaimed water or agricultural or industrial
process water to a tract on which the water will be applied to land.

The Board can find from the consent documents in the file that the applicant has complied with
the statutory requirement for written consent.

Second, ORS 215.275(4), states:

The owner of a utility facility approved under ORS 215.213 (1)(c)(A) or
215.283 (1)(c)(A) shall be responsible for restoring, as nearly as possible, to its
former condition any agricultural land and associated improvements that are
damaged or otherwise disturbed by the siting, maintenance, repair or
reconstruction of the facility.

By its terms, it speaks to utility facilities approved in a different section of statutes, so it does
not apply to this action. Another rule for statutory construction is that when a statute uses two
different words, it means two different things. Because ORS 215.246 does not use the word
“utility” when explaining that uses allowed include “facilities,” the Commission can conclude
that, notwithstanding the reference to ORS 215.275 (*Utility facilities necessary for public
service; criteria; rules: mitigating impact of facility”), it should not interpret the requirement
that the pipeline is a public utility.

Also, by referring to utility facilities, it does turn applicant’s proposed pipeline into a utility.
Further, even if that statutory subsection turned applicant’s pipeline into a utility, ORS
215.275(4) requires the applicant to restore agricultural land that gets damaged. The land that
the pipeline is passing on is not agricultural land as contemplated in that statute. So ORS
215.275(4) does not provide a basis to deny or condition this application.

Lastly, the Commission’s decision interpreting any state law will not be given any deference by
the reviewing authority.

If you have any questions, please let me know.

/s/ John

John R. Huttl
Curry County Counsel



COUNTY
County Counsel

MEMORANDUM

FROM John R. Huttl, Curry County Counsel
TO Curry County Planning Commission
RE: Elk River Property Development
DATE: July 2017

Introduction

This memorandum addresses the legal standards for processing the above referenced
application.

It will describe the laws and ordinances that govern the Commission’s analysis of the
application, the process involved, and describe possible outcomes given the facts of the
application as well as those that develop at the hearing.

Facts
The applicant proposes piping treated water from the Port Orford Municipal Wastewater
Treatment Plant to the Knapp Ranch for purposes of irrigating a golf course development.

I. Applicable Law
Applications must meet applicable land use criteria, found in statewide Land Use Goals and
statutes, as well as County comprehensive plans and ordinances.

Statewide land use goals and county comprehensive plan are carried out by the statutes and
local ordinances. The local ordinance does not contain any provisions that apply to proposals to
use treated water for irrigation. However, this type of use is allowed under state statute.
Therefore we examine the state statutes.

A. Statutes
Two state statutes, ORS 215.283(1)(v) and ORS 215.246, inform the Commission’s analysis.
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1. ORS 215.283
ORS 215.283 explains

(1) The following uses may be established in any area zoned for exclusive farm

use:
* ok ok

(v) Subject to issuance of a license, permit or other approval by the Department
of environmental Quality under [list of statutes omitted for brevity], and as
provided in ORS 215.246 to 215.251, the land application of reclaimed water,
agricultural or industrial process water or biosolids for agricultural,
horticultural or silvicultural production, or for irrigation in connection with a
use allowed in an exclusive farm use zone under this chapter.

Fairly summarized, reclaimed water can be used for irrigation in connection with an allowed
use in an EFU.

Is this reclaimed water? Yes. The county does not have a definition of reclaimed water. The
word is used in a state statute. ORS 537.131 describes reclaimed water as water that has been
used for municipal purposes and has been treated in a treatment works and as a result of
treatment is suitable for a direct beneficial purpose or controlled use that could otherwise not
occur. Reclaimed water also known as recycled water by the DEQ is water that has been used
for municipal purposes and treated in a municipal treatment plant.

The facts in the record show that water in this application is reclaimed water and we interpret
that term to also include recycled water as used by the DEQ.

Is the proposed used for irrigation? Yes. The applicant proposes to use reclaimed water to
irrigate the Pacific Gales golf course.

Is the golf course allowed in an EFU? Yes. The golf-course is an allowed use in the EFU zone,
and has been approved by the County and affirmed by the Land Use Board of Appeals (LUBA).
The County Board of Commissioners decision is found in Order 20255 (In the Matter of
Remand Proceedings for Application AD-1411) and was affirmed by LUBA opinion Or LUBA
2015-080, January 27, 2016.

Therefore, the Commission can determine the use is allowed under ORS 215.283(1)(v).

2. ORS 215.246

ORS 215.246 requires an applicant to explain to the DEQ how alternatives to the land
application of reclaimed water were identified in public comments at the local land use hearing,
and explain reasons for not using identified alternatives.

(3) When a state agency or a local government makes a land use decision
relating to the land application of reclaimed water, agricultural or industrial
process water or biosolids under a license, permit or approval by the
Department of Environmental Quality, the applicant shall explain in writing
how alternatives identified in public comments on the land use decision were
considered and, if the alternatives are not used, explain in writing the reasons



for not using the alternatives. The applicant must consider only those
alternatives that are identified with sufficient specificity to afford the applicant
an adequate opportunity to consider the alternatives. A land use decision
relating to the land application of reclaimed water, agricultural or industrial
process water or biosolids may not be reversed or remanded under this
subsection unless the applicant failed to consider identified alternatives or to
explain in writing the reasons for not using the alternatives.

The last sentence of the statute is not an approval criteria for the County, other than it implies an
applicant must show the County in the first instance how the applicant has considered identified
alternatives. But to hear alternatives, we need to hold the public hearing. So the alternatives
analysis is not included in the application, but will be submitted after the public hearing.

After the public hearing, if the Planning Commission finds that the applicant has considered
identified alternatives, then the applicant has satisfied this statutory requirement.

The Commission’s review standard is “substantial evidence.” That is a lesser quantum of
evidence than preponderance. Preponderance is a more-likely-than-not standard. The
Commission would not be required to show any consideration by the applicant was more-likely-
than-not, only that there is substantial evidence in the record to show the applicant considered
alternatives.

Any reviewing authority would not need to agree with the Commission’s decision. It would
only look to see if there was substantial evidence presented to the Commission that the
applicant has considered the range of identified alternatives.

Summary
As set forth above, the statutes in question primarily describe a procedural requirement more

than a substantive requirement. If the applicant has shown with substantial evidence that its
project fits within the statutory category of project, and that it has followed the process and
considered alternatives, then the Commission can approve the application.

To the extent the Planning Commission decides it is required to find that the applicant must
address substantively any issues regarding the impacts of the proposed use, and the Commission
decides to approve the application, then the Commission should adopt and incorporate by
reference the applicant’s findings.

Lastly, any approval should be subject to the conditions that the applicant (1) receive approval
from the Oregon State Department of Environmental Quality, as well as (2) receive any and all

local permits form the County with respect to installing facilities in County right of way.

Let me know if have any questions.

-

County Counsel
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November 7, 2017

CURRY COUNTY PLANNI NG COMM SSI ON MEETI NG
TUESDAY, NOVEMBER 7, 2017; 5:30 P. M

-00o0-

CHAI R BRAZI L: Novenber the 7th,
2017. The time is 5:30 p.m We're neeting here
in Gold Beach at the County Annex Buil ding. " d
like to call this neeting to order.

Carolyn, could you do roll call,
pl ease?

DI RECTOR JOHNSON: Certainly.
Comm ssi oner MHugh.

COWMM SSI ONER MCHUGH: Her e.

DI RECTOR JOHNSON: Comm ssi oner St.

Mari e.

COMM SSI ONER ST. MARI E: Her e.

DI RECTOR JOHNSON: Comm ssi oner
Pagano.

COMM SSI ONER PAGANOC: Her e.

CHAI R BRAZIL: Very good.

DI RECTOR JOHNSON: Comm ssi oner
Mor r ow.

COMM SSI ONER MORROW Present.

DI RECTOR JOHNSON: Comm ssi oner
Brazil .
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CHAI R BRAZI L: Her e.

DI RECTOR JOHNSON: Comm ssi oner

Kennedy.

COMM SSI ONER KENNEDY: Her e.

DI RECTOR JOHNSON: Comm ssi oner
Freed -- Freeman. Sorry.

COMM SSI ONER FREEMAN: Her e.
What ever wor ks.

DI RECTOR JOHNSON: M x you up with
my husband. All present.

CHAI R BRAZIL: All right. Very
good. Thank you.

If you wouldn't m nd standing and
facing the flag, we'd |like to pledge to the
al | egi ance.

(Pl edge of Allegiance recited.)

CHAI R BRAZIL: Thank you. Hopeful |y
everyone has a copy of the agenda and --

COWVM SSI ONER MORROW  Are you goi ng
to need this?

CHAI R BRAZI L: Basically have two
items on the agenda this evening as far as agenda
point items. Are we willing to accept the agenda?
Do | hear a notion?

COMM SSI ONER MCHUGH: I so nove.
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COWM SSI ONER ST. MARI E: Second.

CHAI R BRAZI L: Moti on has been made

by Kevin and seconded by Diana to accept the

agenda as written.

Mari e.

Pagano.

Mor r ow.

Brazil.

Kennedy.

Freeman.

Carol yn.
DI RECTOR JOHNSON: M. McHugh.
COWMM SSI ONER MCHUGH:  Aye.

DI RECTOR JOHNSON: Comm ssi oner

COWM SSI ONER ST. MARI E: Aye.

DI RECTOR JOHNSON: Comm ssi oner

COWM SSI ONER PAGANO:  Yes.

DI RECTOR JOHNSON: Comm ssi oner

COWMWM SSI ONER MORROW  Aye.

DI RECTOR JOHNSON: Comm ssi oner

CHAI R BRAZI L: Aye.

DI RECTOR JOHNSON: Comm ssi oner

COWM SSI ONER KENNEDY:  Aye.

DI RECTOR JOHNSON: Comm ssi oner

COW SSI ONER FREEMAN: Yes.

St.
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DI RECTOR JOHNSON: Thank you.

CHAI R BRAZI L: All right. Publ i c
comment for the items not on the agenda. Do we
have any comment at this time fromthe public?

Seeing none, we'll nove to agenda
item No. 5. 5-Ais dealing with the application
AD- 1705. The public hearing is closed, but
Pl anni ng Comm ssion deliberations are continued
fromthe previous meeting of Septenber 21st and
Oct ober 19t h.

This is for a request to develop a
pi peline over nultiple properties to deliver
recycl ed wastewater and a reservoir in order to
irrigate a Pacific Gales Golf Course. The
pi peline could be |Iocated on | and owned by
mul ti ple owners on property |located on assessor's
map, various |l ot nunbers as described in the
agenda. The applicant is Elk River Property
Devel opment, LLC.

Again, with the -- with this
particular item the goal tonight is to deliberate
on this. I would ask is there specifically any
additional -- anything that you would like to say
at this time? Carolyn?

DI RECTOR JOHNSON: No, sir. | think
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the -- my comments are in the staff report and in
the record. | really don't have anything nore to
add.

Il would like to point out that
County Counsel did provide (inaudible) that is
al so included in here.

CHAI R BRAZI L: Yeah.

DI RECTOR JOHNSON: Oh, one ot her
point I'd like to make and correction in the staff
report on page 2 of 10, and I1'd |ike to thank
Comm ssioner McHugh for pointing this out to me.

There was a comment that | made that
if county action isn't conpleted by March 4, 2018,
the project would -- this project would be
consi dered approved, and I'd like to just read
fromthis.

There is | anguage in the ORS noting
that if county action has not been conpleted in
150 days, which is what | referenced in this
par agraph page 2, applicant can petition for a
writ of mandamus to have the decision made by the
Circuit Court or the applicant can (inaudible) for
whi ch they have applied.

If the applicant has not petitioned

for a wit of mandanus, the county retains the
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ability to continue proceedings on the application

for 14 additional days or until the applicant
files for a wit, whichever occurs first. And
that is clearly different than what | stated in

this paragraph. So timng is somewhat i nmportant.
(1 naudi ble) and I'"m just clarifying.

Thank you, Planning Comm ssioners.

CHAI R BRAZIL: Okay. Is there --
any conmm ssi oner have any additional questions
concerning that change?

MR. HUTTL: So what exactly does
t hat mean, Carolyn?

DI RECTOR JOHNSON: Well, John could
jump in anytime, but it sounds to me |ike what it
means is that at the end of that March 4th time
period, there would be -- have to be some
paperwork filed with the Circuit Court to -- John,
you could explain this, because | don't quite get
it, but it sounded really good.

CHAI R BRAZI L: It does.

DI RECTOR JOHNSON: And there's a
(i naudi bl e) .

MR. HUTTL: Because right nowit's
150 days and it's approved if we're silent.

DI RECTOR JOHNSON: Well, that's what
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l'd like John to --

MR. HUTTL: So right.

CHAI R BRAZIL: Shannon, can you
hear ?

COWM SSI ONER PAGANO: I can. Thank
you.

CHAI R BRAZI L: Okay.

MR. HUTTL: Thank you. So not so
much sure it's approved, but they have the option
of taking it away from you and having the Circuit
Court approve it or they could proceed with the
Pl anni ng Comm ssion in another 14 days. | don't
have the actual text of the statute in front of
me.

CHAI R BRAZI L: Okay.

COMM SSI ONER PAGANC: l'"m sorry.
Who's tal king? |Is that John?

CHAI R BRAZIL: That's John Huttl.

COMM SSI ONER PAGANOC: Okay.

CHAI R BRAZI L: County Counsel .

COVM SSI ONER PAGANO: I just need
you to talk just a little |ouder at the end of
your sentences, John, just because you're trailing
off just a bit.

MR. HUTTL: Very good.
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COMM SSI ONER PAGANO: Thank you.

MR. HUTTL: "1l try to do better.
But essentially what | said was that at the end of
150 days, they -- the applicant has an option

under the law to go to Circuit Court and take --
take the decision away from you or to proceed with
you for at | east another 14 days.

COMM SSI ONER PAGANCO: Okay. | heard
you. Thank you.

CHAI R BRAZIL: All right. So at
this point here we're open for comment and
del i berati on anongst comm ssioners. The -- we
have in front of us on page 4, a -- a proposed
resolution that we can be evaluating in our
di scussion. So does anyone --

COMM SSI ONER MCHUGH: John --

CHAI R BRAZI L: Kevin, you want to
start?

COMWM SSI ONER MCHUGH:  Yes. Bef ore
we begin, could we settle the issue of whether the
conditional use permt AD-1411 is dead or not? In
t he Board of Comm ssioners hearing on appeal, they
clearly stated the standard that they're using
when they said that the conditional use permt

will expire in one year. |t has nothing to do
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with clearing a little gorse. It has everything

to do with whether or not all the permts

necessary to proceed or to operate have been

obt ai ned or the applicant nmust file

an extension.

a request for

We have Director Johnson's statenment

to us that no requests for any tinme

been fil ed. So it seens that that's

conditional use permt has expired.

extensi on have

-- the

It's dead.

But since the applicants put up an argunment on

that, | think we ought to decide that first before

we do anything el se.

MR. HUTTL: M. --

MR. MCHUGH: We're in deliberations,

M. Huttl.

MR. HUTTL: | haven't heard a motion
at all.

COMM SSI ONER MCHUGH: Okay. We're
in deliberations. We'Il ask you questions.

CHAI R BRAZIL: We --

MR. HUTTL: ' m asking to be

recogni zed.

CHAI R BRAZIL: At thi

s time, John --

so what Kevin is saying is that we want to see how

we feel as far as the bearing is if

the
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applicant --

active or not

di fference or

t wo- part ques

no second.

about here is

t hat issue.

ot her open co

note that in

that this was

gi ve you the

under st and.

Oct ober staff

t he (inaudi bl

t he applicant use permt
COMM SSI ONER MCHUGH:
CHAI R BRAZIL: And if

not . So | kind of hear

tion.

request is

Correct.
t hat makes a

that in a

MR. HUTTL: There's been no noti on,

CHAI R BRAZI L: So what

asking for open conmmuni

we're tal king

cations on

Right? So on that, do we have any

mment with that?
COMM SSI ONER MORROW
the last staff report it
in fact dead.
MR. HUTTL: Was what ?
COMM SSI ONER MORROW
exact wording here.

MR. HUTTL: Well, | di

COMM SSI ONER MORROW

report.

I'd like to

was not ed

Dead?

Yeah. [ "1

dn't

Yeah. The

MR. HUTTL: This i ssue was dead or

e) conditional use was.

COMM SSI ONER MORROW

No. The
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AD- 1410 had expired. The conditional use permt
had expired.

MR. HUTTL: | must have m ssed the
meeti ng. | heard that because they had done sone
work on the Gorse, it was kind of working towards
t hat goal . It was in place.

COMM SSI ONER MORROW No. That was
t he applicant's position. | believe staff report

stated that it had expired.

MR. HUTTL: I nmust have m ssed that.

COMM SSI ONER MORROW  Yeabh. It was
in the staff report, I'm pretty sure. Let me see.
| can pull it up here. Do you have -- no.

DI RECTOR JOHNSON: The Pl anni ng
Comm ssion asked whether a time extension could be
filed for conditional use permt. The answer to
t hat question is no. They did not file an
application, a time extension application.

COMM SSI ONER MORROW  Whi ch was one
of the conditions initially placed on that.

DI RECTOR JOHNSON: The condition was
that the -- the conditional permt was valid for
one year unless they received an extension, but
the --

COMM SSI ONER PAGANCO: Carolyn, can
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you repeat that, the condition?

DI RECTOR JOHNSON: The conditional
use permt approval is valid for one year unless
t he applicant applies for and receives an
extension of this approval. This |anguage is
grounded in the zoning code that tal ks about a
one-year |life of the conditional use permt.

COMM SSI ONER PAGANO: Thank you.

CHAI R BRAZI L: Gr eat .

DI RECTOR JOHNSON: And how -- what
I naugurates or initiates the permt.

| would like -- could I ask a
question of County Counsel --

CHAI R BRAZI L: So --

DI RECTOR JOHNSON: -- on this?

CHAI R BRAZIL: -- 1 just want to
make sure everyone's got the question clear and --
and what -- if there's -- the conditional use
permt is for a year if there's no action taken.
The project doesn't have to be conpleted at the
end of a year.

MR. MCHUGH: No.

CHAI R BRAZI L: That's not correct.

COMM SSI ONER MCHUGH: That's not how

it reads, M. Chair. If you -- this big
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suppl ement al packet that we got |ast month,
somewhere in here they attached the Board of

Comm ssioners' findings and the conditions of
approval . And it's -- you know, it's like 36 in
this big packet, but it's numbered page 22 of 27.
It's their finding No. 6, and here's where this is
the wording that's in our zoning ordi nance too,

but it's incorporated in its entirety in their
findings.

"“Aut horization of conditional use
permt in general shall become null and void after
one year unless substantial construction has taken
pl ace or an extension has been granted under
section 7.050 (4).

"Substantial construction in this
case means obtaining all necessary permts
requi red by governnental agencies to comence
construction of any structures or to comence the
principal activity permtted by the conditional
use permt."

That's all well and good, but the
findings in finding No. 1 is, "This conditional
use permt approval is valid for one year unless
t he applicant applies for and receives an

extension of this approval."”
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That's the binding sentence. It
doesn't matter what they argue about any other
part of whether they cleared Gorse, whether it's a
two-year -- they claimit as two years, the
| egal |y binding condition is No. 1, which is it's
good for a year unless they request an extension.

MR. HUTTL: For the record, |
di sagree with that. This is County Counsel
speaki ng.

CHAI R BRAZI L: John, what -- what
Kevin's reading is printed so --

MR. HUTTL: He left out some words.
Do you want nme to include the words he left out?

CHAI R BRAZIL: And the printed
document is what we've all had to review.

Just -- just a second. Okay? Hang
on.

Based off of -- based off of that
| anguage, Ted, you had sonething? Diane, do you
have anything to add at this particular point?

COWMM SSI ONER ST. MARI E: | am seeing
this as a total separate issue.

CHAI R BRAZIL: Okay. Do you have
anything to add?

DI RECTOR JOHNSON: (I naudi bl e) |
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agree with (inaudible).

CHAI R BRAZIL: Okay. Counsel, would
you go ahead and interpret what the wording
where -- was that you believe was m ssing?

MR. HUTTL: Thank you, M. Chair.
First of all, in speaking to Comm ssioner Pagano
and (i naudi ble) coments, and I'I|l reiterate ny
earlier point made in prior submttals to the
board and to the Planning Comm ssion, the -- the
statute under consideration for the permt
application that's before you just requires that
the use being contenplated is permtted in the
zone, and the use that they propose is permtted
in the zone.

The statute does not specify --

CHAI R BRAZI L: What, John --

MR. HUTTL: -- it needs a valid
condi tional use permt.

CHAI R BRAZIL: Wait a mnute. Wit
a mnute, John. What we're asking right now is
just comment as to the question: Is the permt,
the special use permt that was issued, valid at
this time or has it expired?

MR. HUTTL: Here's what it says

under the findings on page 22 of 27. This is the
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part that Comm ssioner MHugh |left out.

It says, "The applicant must have
initiated substantial construction” -- this is
findings. This is under -- it says "Findings" in
all caps in bold. And it says, "The applicant
must have initiated substantial construction on
t he approved use within one year of the date of
this approval unless the property owner applicant
applies for and receives an extension of this
approval . "

Then it says, "Therefore, as a
condition of approval, the conditional use perm¢t
is valid for one year unless the applicant applies
for and receives an extension of approval."

That could be interpreted to all ow
for -- that they have a valid permt if they have
initiated substantial construction on the approved
use within one year.

So it's not as Conm ssioner MHugh
argues it's legally binding. That's his position
and his interpretation. You're entitled to
interpret it that way, but you don't have to.

CHAI R BRAZIL: Okay. The --

COMM SSI ONER MCHUGH: John, if |

m ght .
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CHAI R BRAZI L: The --

if we have --

if we have that in place or not is not really

what's in front of us here, though.
What's in front of us is --

COMM SSI ONER MCHUGH:

CHAI R BRAZIL: -- ar

Ri ght ?

Actual ly, it

equest for

action to develop a water supply from point A to

point B, so to speak.
COWM SSI ONER MCHUGH:

in that single statute, but we have

If we remain

in here

references off to water law in Oregon, we have

references off into the DEQ, and the DEQ requires

absol ute specificity on where the effluent -- and

how it's going to be used.

CHAI R BRAZI L: In order for DEQ to

I ssue a permt.
COWMM SSI ONER MCHUGH:
CHAI R BRAZI L: Okay.
are not DEQ at this point. Ri ght ?
COWMM SSI ONER MCHUGH:
CHAI R BRAZI L: Okay.
COMM SSI ONER MCHUGH:
of our consideration.

CHAI R BRAZI L: Yeah.

True.

So -- and we

No.

But it's part

All right. |
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think the fact that what's going to happen at the
far end of this thing is somewhat irrelevant to
what's in front of us right here, right now, which
I's odd, but --

COMM SSI ONER MCHUGH: | don't think
so, M. Chair, and let me explain that. That we
have here not just an application to allow -- to
approve the use of -- well, to approve applicant's
request to use effluent based on there are no
public comments of alternates. That's really the
deci sion that we have to make.

Did we receive any public coment
suggesting an alternative method of irrigating the
Knapp Ranch property and did the applicant
properly respond to it? And all the other --

CHAI R BRAZI L: Okay.

COMM SSI ONER MCHUGH: -- well, what
we' ve had wrapped into this, John, is we've had
structural. We've had pipelines. W've had
things that are conpletely superfluous to the base
question that the DLCD require that we answer, and
all of those, then, hinge on whether there's those
parts, those extra parts are what hinge on whether
or not we have a conditional use permt valid at

this point in tinme.
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If the conditional use permt is not
valid at this point in time, then the reservoir
system on the Knapp Ranch property woul d be part
of a new conditional use permt application as
opposed to this.

This particular process, this
application, as it states, can't be reviewed,
can't be appealed, can't be remanded, can't be
changed.

And so we need to stick to the
central question that was presented to us and
determ ne what to do with these other parts.
That's where the validity of the conditional use
permt becomes inportant.

MR. HUTTL: l"d like to point out --

CHAI R BRAZIL: Go ahead.

MR. HUTTL: I"d like to point out
t he agenda that we approved for today. This
speaks clearly to in order to irrigate the Pacific
Gal es Gol f Course.

CHAI R BRAZIL: And | agree.

MR. HUTTL: And the question of if
that is in fact expired or not is extremely valid,
and substantial construction is the core of that

section that was cited earlier, and it's all
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necessary permts.

A VO CE: W just heard the DEQ is
not included as an all necessary permt, and it's
over a year past. Movi ng some Gorse i s not
substantial. Permts are |acking.

CHAI R BRAZI L: Have we
asked - -

COMM SSI ONER MORROW  John.

CHAI R BRAZIL: -- Carolyn, have any
buil ding permts actually been filed for or in
process?

DI RECTOR JOHNSON: No. No.

CHAI R BRAZI L: For this devel opment ?

DI RECTOR JOHNSON: No.

CHAI R BRAZI L: Okay. Ted.

COWM SSI ONER FREEMAN: Normal |y on
golf courses they do the groundwork and then they
site the building. Normally that's the way it
works. And I've only been involved with one from
begi nning to end and that's on Sal non Run.

Then on this Gorse issue, | have --
I|"m pretty famliar with the area and that's
pretty inundated with Gorse, which is probably a
pretty substantial deal for anybody to remove

t hat . And - -
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COWM SSI ONER MORROW  Substanti al .

COW SSI ONER FREEMAN: | hadn't see
it, though. Hadn't seen the site. So | don't
know for positive or sure if it (inaudible)
covered a course. Much of that property up that
way it's --

COMM SSI ONER MORROW  Yes. " ve
been up there fishing and it is, as you said,
substantially covered with Gorse.

COMM SSI ONER FREEMAN: Well, that i
itself, is probably -- in my opinion, is enough
for me to work on that. We're going to end up
doi ng somet hi ng.

CHAI R BRAZI L: Comm ssioner St.
Mari e.

COMM SSI ONER ST. MARI E: I'n
rereadi ng the agenda from Septenmber 21st, the
application is a request to develop a pipeline
over multiple properties to deliver recycled
wast ewater and a reservoir in order to irrigate
the Pacific Gales Golf Course.

Now, it doesn't say that it exists.
It doesn't say, you know, that's -- the goal is to
get the water out there for this potenti al

devel opment. That's what we're supposed to be

n

n
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focused on, not what the status of this potential
devel opment is, in my opinion.

MR. HUTTL: So are we supposed to
approve a pipeline out to a space that doesn't
exist in the hopes that at some point in the
future it m ght actually become viable five years
or 50 years or something?

COMM SSI ONER ST. MARI E:
Theoretically, it could --

MR. HUTTL: It could be a 2 and a
half mle ditch that goes to nowhere.

COWM SSI ONER ST. MARI E: Let me ask
it this way. Theoretically, could the applicant
have applied to build this pipeline to the Knapp
Ranch for irrigation, period.

MR. HUTTL: It's a possibility. But
they did not do that.

COMM SSI ONER ST. MARI E: They did
not do that.

MR. HUTTL: Ri ght .

COMM SSI ONER ST. MARI E: But you
don't know if they're irrigating or not irrigating
or what they're doing. And, to ne, it is -- it's
kind of the sanme thing.

COMM SSI ONER MCHUGH: But we're --
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think they're supposed to work off of facts and
not, you know, specul ation (inaudible). It's what
do we have in hand right now. What we have in
hand is we have the Knapp property. We have a
request to run a pipe out to water -- to irrigate
somet hing that doesn't exist, may never exist.

COMM SSI ONER ST. MARI E: It's a
posed [sic] project.

COMM SSI ONER MCHUGH: Yes. But what
we do by doing that is if the conditional use
permt is dead, that's the (inaudible) speaking, a
new application cones in. W've now bound
ourselves if that Planning Conmm ssion that hears
t hat says we don't want effluent used on that
property. That could be a condition of approval.
But if we do this, we Iimt a decision of a future
Pl anni ng Conm ssi on. I don't think that's what
our job is supposed to be right now.

Nevert hel ess, the question about
whet her it exists or not has to do with the
reservoir and the pipeline, because those would
have to be dealt with in a new conditional use
permt and stripped out of this. That doesn't
alter the fact that someone wants to put effluent

up there. We don't care how they get it. They
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could truck it up there. And the question is can
they use it on that property. And these other

t hings are superfluous to that. So in answering
t hat question -- sorry, Shannon.

CHAI R BRAZI L: Shannon, can you hear

us?

COMM SSI ONER PAGANOC: Yeabh. Yeabh,
can. And | don't know how -- Comm ssioners, |
have a comment or a questi on. | don't want to

i nterrupt people. Shoul d I just kind of say
"comment," or just say, "question," and then when
you're ready, you can call on me? Wuld that
wor k?

CHAI R BRAZI L: That woul d worKk.

COMM SSI ONER PAGANO: Okay. Thank
you.

CHAI R BRAZI L: Al'l right.

COMM SSI ONER MORROW (| naudi bl e) do
you have anyt hing now?

CHAI R BRAZI L: Go ahead, Shannon.

COMM SSI ONER PAGANQC: Okay. Be
patient with me, because the way | see this issue,
we're going to get to where you're going, Kevin,
but | need to make a couple detours first.

So for me, this is how | see --
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see the issue, and if -- | want to just get it out
there for discussions and communi cati ons.

So when | -- when |I'm | ooking at
this, what | see is that the argument is that
under 215.283 1(V) the use is an outright use.
That's what's being argued. But when | read that
section, it's not clear to ne that it is an
outright permtted use because the section reads
that it requires the irrigation to be for a
di fferent use under the section.

If you're going to rely, therefore,
on subsection V, it seens you need to hook it on
anot her subsection, and none of the other
subsections, in ny reading of this, would allow a
gol f course, nor (inaudible).

So what |I'm -- what |'m wondering is
If the conditional use permt is the hook that
they're arguing is the other permtted use under
the section, and if that is the argument, then |

very much think it's relevant, because the only
way, in my understanding of this, if this is an
outright use to do the irrigation is if there's
already a use that the irrigation is for that's

been perm tted under that section, and there is

none, in my understanding, unless a conditional
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permt was given previously to what

's proposed to

being built. And if that's the permt that's

potentially expired, | do think it"’

s rel evant.

So at this time, that's my conmment

and my questions regarding what | t

rel evant or not.

hi nk is

So | guess -- so | guess it's a

question. So it's a conditional use permt, the

hook that is being used for this section V to, you

know, make the argunment that the irrigation that

the golf course uses is an outright
section V.
CHAI R BRAZI L: Okay.

able to hear Shannon okay?

use under

Was everybody

COWM SSI ONER ST. MARI E: " m not

sure | was understanding everything that she was

sayi ng, though.

CHAI R BRAZI L: 215. 283 (D). s that

correct, Shannon?

COMM SSI ONER PAGANOC:
Vel cro.

CHAI R BRAZI L: V.

COMM SSI ONER PAGANOC:
as in Velcro. Yeah. And I can --

and read that. As I'mreading M.

V as in

And | can -- V
we can go back

Huttl's
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memor andum about what was being argued -- and |
think what's being argued is that we don't need to
worry about Kevin's concern about the conditional
use permt because it's an outright use already.
We don't need to worry about it.

But as | read the statute, | read it
differently. If we go to that statute -- and, of
course, | just lost it (inaudible).

COMM SSI ONER MCHUGH: | have it here

if you want me to read it, Shannon.

COWMM SSI ONER PAGANO: Coul d you,
pl ease? And could you -- could you read where it
says - -

CHAI R BRAZI L: If we don't have an
active permt, then it's not an outright use.

COWM SSI ONER PAGANO: And that's

what |' m thi nking. Because as you read that
section V, it says "irrigate" -- at the end, it
says, "lrrigation used -- used to" -- you know,

irrigate something that's already been permtted
somewhere in that ordinance to the 215.283, so it
has to be for something that's already been
approved.

And if it's a golf course, if that

irrigation systemis for the golf course, then the
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gol f course needs to be approved under the
section. And if it doesn't have a valid permt,
then | do -- | don't think that that's -- that
that's an outright use anynore.

CHAI R BRAZI L: Okay.

COVM SSI ONER PAGANO: A coupl e other
things really quick since |I've got the mc here,
and | don't want to interrupt anyone. Looki ng at
t he begi nning of that section V as in Velcro, it
says, "An approved use under this section is
subject to 215.246," and that is the provision
that Mr. Huttl was referring to in his menmrandum
that requires DEQ to do analysis on the use of the
reclai med water.

But -- so what that says is the
approved use under V is subject to that 215. 246,
whi ch means that DEQ has those already -- in ny
reading of it, already has to have made its
determ nation in order for the use to be approved
as -- as a use under other subsection -- under
subsection D.

And then also when |I go to 215. 246,
it says 215.246, which is the DEQ, you know,
basically it looks into to make sure that the

construction isn't going to have any detri ment al
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use on the (inaudible) farm and. It says --

COWM SSI ONER MORROW  Shannon, what
section of 215.246 again, please?

COMM SSI ONER PAGANQC: The 215. 246.
I'"m actually not sure off the top -- it's the one
that -- | think it's right in the begi nning.

COMM SSI ONER MORROW  A( 1) (a)?

COMM SSI ONER PAGANOC:  Yeabh. Does
that -- is that the one that we --

COWM SSI ONER MORROW  That
Depart ment of Environmental Quality, in
conjunction with department's review of |icense,
permt, or approval. Yeah.

COMM SSI ONER PAGANQC: Can you read
t he whol e thing?

COMM SSI ONER MORROW  Yeabh. This is
1(a), "Require a determ nation by the Depart nment
of Environmental Quality, in conjunction with the
departnment's review of a |license, permt, or
approval, that the application rates and site
management practices for the |and application of
recl ai md water, agriculture or industrial process
wat er, or biosolids ensure continued agricul tural,
horticultural, or silvicultural production and do

not reduce the productivity of the tract.™
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So it's like a beneficial use
situation there.

COWM SSI ONER PAGANO: Yeah. So when
you go back to 215.283, it says that in order to
find a use permtted, so an outright use, for to
say that, you know, that conditional use permt,
if that's going to be permtted, they're required
for this analysis by OEQ [sic] has been performed

is my reading of the statute.

And since -- | think what John was
with saying in his -- M. Huttl was saying in his
menorandum i s that we don't have to wait until OEQ

makes that determ nation because you could
possibly read the statute that it requires public
comment or |ike they have to (inaudible) put a
(i naudi ble) in the tract. But | don't think
that's the only way you can review it.

It's you ook -- you can read it.
If you look to the section 215.283(V), it
specifically says OEQ is subject -- that the
outright use is subject to the OEQ anal ysis.

So | think the only way that you can
read it is that that environmental analysis has to
be done before the use is accepted, and in just

t hi nki ng about this comon sense, that makes sense

ccreporting.com
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to me. Because why woul d we approve this use and
then | ater on OEQ says, Well, it's going to have
all this detrinmental harm | mean, that just
doesn't make any sense. So --

CHAI R BRAZI L: Okay.

COMM SSI ONER PAGANOC: It makes
sense -- nore comon sense to me that we woul d
hear from OEQ that there's not going to be any
environmental impact before we pass -- you know,
pass on the (inaudible).

COWM SSI ONER MORROW |t sounds |ike
cart before the horse.

COMM SSI ONER PAGANC: Ri ght . Ri ght .

COMM SSI ONER MORROW  Yeah. And
t hat could be --

COWMM SSI ONER PAGANO: | know there's
a lot, but (inaudible) that's all | --

CHAI R BRAZI L: It is. And that's
for -- | think we can kind of decide on that
ei ther way. Shannon, very good.

COMM SSI ONER PAGANQC: Thank you.

COMM SSI ONER MORROW  And if you
| ose somet hing and you can't hear sonebody
speaki ng, go ahead and speak up al so, please.

You're --
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COMM SSI ONER PAGANO: Okay.

COWM SSI ONER MORROW  -- on a nodest
phone.

CHAI R BRAZI L: Do you have anything?

DI RECTOR JOHNSON: No.

CHAI R BRAZI L: No. All right. Do
| -- do I hear a motion for the resolution for
AD-1705 as it appears on page 4?

COMM SSI ONER MCHUGH: I am going to
make a notion that we deny AD-1705 based on the
absence of a valid conditional use permt, and
then all the reasons that Shannon expl ai ned but |
didn't write down.

COMM SSI ONER PAGANO: 'l email
them to Carol yn.

CHAI R BRAZIL: W -- okay. W used
this one here (inaudible).

DI RECTOR JOHNSON: (I naudi bl e.)

CHAI R BRAZI L: H?

DI RECTOR JOHNSON: (1 naudi bl e.)

CHAI R BRAZI L: Yeah. Thi s as
written on page 4 is to include this.

DI RECTOR JOHNSON: (1 naudi bl e.)
Substitute that word.

CHAI R BRAZI L: And so we can

ccreporting.com
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substitute that word for (inaudible) basically.

Al right. Do | hear a second on

the motion that's on the fl oor?

COMM SSI ONER PAGANGO: I second that.

CHAI R BRAZI L: Okay. | have a
notion on the floor to deny AD-1705, and it wil
be that Curry County Pl anning Conm ssion hereby
denies the Elk River Property Devel opment, LLC,
application, AD-1705, to develop a pipeline for
recycled water in order to irrigate the Pacific
Gal es Golf Course with the description of the

properties.

Carolyn, could you call for a vote,

pl ease?

DI RECTOR JOHNSON: Comm ssi oner
McHugh.

COMM SSI ONER MCHUGH: Aye.

DI RECTOR JOHNSON: Comm ssi oner
Pagano.

COMM SSI ONER PAGANOC: Aye.

DI RECTOR JOHNSON: Comm ssi oner
Mari e.

COMM SSI ONER ST. MARI E: No.

DI RECTOR JOHNSON: Comm ssi oner
Mor r ow.

St.
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COMM SSI ONER MORROW  Aye.

DI RECTOR JOHNSON: Comm ssi oner

Brazil .

CHAI R BRAZI L: Aye.

DI RECTOR JOHNSON: Comm ssi oner
Kennedy.

COMM SSI ONER KENNEDY: No.

DI RECTOR JOHNSON: Comm ssi oner
Freeman.

COMM SSI ONER FREEMAN: No.

DI RECTOR JOHNSON: Motion carries.

CHAI R BRAZIL: The motion is
carried. On AD-1705, as presented and written,
has therefore been deni ed.

Okay. Second on our agenda item 5B,
application AD-1708, Planning Conm ssion
aut hori zation of a sim/lar use for parks and/or
recreational facilities and/or use on county-owned
properties that are not zoned public facility.
The applicant is Curry County. I f we could have
Carolyn go ahead and give us a staff report on
t hat, please.

DI RECTOR JOHNSON: Sur e.

(Other matters discussed.)

DI RECTOR JOHNSON: No motions. This
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next few months is going to be very busy, and |I'm
anticipating that we would all be okay with
canceling your December neeting. We don't have
any pendi ng applications that | need to bring to
you, and January and February, |ooking through,
are very robust citizen involvement comm ttee worKk
effort to get the word out on the wild -- wildfire
hazards section that you | ooked at |ast year, as
well as all the resource zones. There's four of
them that | need to take to the board of

conmm ssioners.

So I"manticipating that that wil
be a very busy time, and unl ess an application
comes in that we nust review in front of Planning
Comm ssion, | wouldn't anticipate that we'd meet
in January or February.

So that's kind of a long time to not
connect but -- in person, but | would certainly
keep you in the loop if something came up that we
did need to neet. |"d probably put out a Doodl e
Pad asking for times that you would be avail abl e.

But as of right now on the horizon,
there's just a |l ot of things going that are really
going to kind of (inaudible) ongoing commttees.

It's a |lot of cleanup that you did | ast year that
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"' m now going to have to take on to the
(i naudi bl e) .

For the first part of next year
after you come back again, |I'mgoing to be
bringing to you four residential zoning districts,
and two or three, maybe four comrercial districts
where we're | ooking to add new | and uses.

If you remenber back | ast year, you
adopted a whole new conditional use permt section
in the zoning union that | didn't (inaudible) than
what are allowed now, and it | ooks really good in
the code, but only 50 percent of the work is done
because the areas that you've said (inaudible) to
happen, we have to change those zoning pieces yet
to enable conditional use permts (inaudible).

So that's where we're at. And next
up is going to be the residential (inaudible)

zoni ng.

Beyond that, we recently submtted a

grant application to DLCD for an update on the
conprehensi ve plan recreation element and to

i mpl ement that (inaudible) master plan that went
in alittle at last nonth. So if that is awarded,
we can maybe do some double duty with -- with

that. But (inaudible) piece of --
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CHAI R BRAZI L: But that wouldn't be
until second quarter at |east or --
DI RECTOR JOHNSON: Probably not. By

the time we get the funding and sign the

paperwork -- you know, fingers crossed that it
comes through. If the grant award does not --
doesn't happen, | still want to see if we can

figure out a way to pursue it (inaudible), but
probably wouldn't for nmy -- from where |I'm
sitting, probably wouldn't be until next year.

Next budget year 1'd go to the board
at the budget time and say, Can we throw sone
noney at -- yeah. And that's something | would
definitely want to consult with you. But, anyway,
that's | ooking ahead, 2018.

CHAI R BRAZIL: Okay. Very good. My
| ast conment is that the Citizens Invol vement
Commttee will be holding some meetings, and if
you happen to be in the area and you want to go
and listen, it mght be a good idea, but --

COMM SSI ONER ST. MARI E: When are
t hey hel d?

CHAI R BRAZIL: They will be
announced.

COWM SSI ONER ST. MARI E: Okay.
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(I naudi bl e) noti ced.

DI RECTOR JOHNSON: End of February,
early March.

CHAI R BRAZIL: Yeah. February and
March. And they're planning on doing that one in
the north, one in central, one in the south type
of thing. So if you need an excuse to get out of
the house and to go join the pleasant evening, it
m ght be enjoyabl e.

That will conclude the Curry County
Pl anni ng Comm ssion for this date, and the tinme
is -- looks |ike about 7:19 p.m

(Meeting adjourned.)
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CERTI FI CATE

STATE OF OREGON

N N N

County of Lane

I, JAN R. DUl VEN, Certified Shorthand
Reporter for the State of Oregon, in and for the
County of Lane, do hereby certify that the
foregoing pages 1 to 38, conprise a conplete,
true, and correct transcript, transcribed from
audio CD to the best of my ability, of the
proceedi ngs held in the above-entitled matter on

TUESDAY, NOVEMBER 7, 2017.

Dat ed at Eugene, Oregon, this 21st day of

November, 2017.

JAN R. DUI VEN, CSR, FCRR, CRC

Certified Shorthand Reporter
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ATTACHMENT 10

October 18, 2017 Transmittal from the Oregon Coastal Alliance (ORCA)

September 5 and December 14, 2017 letter from Beverly Walters

December 20, 2017 letter from Jim Auborn

December 14, 2017 letter from the Karen Jennings representing the Port Orford Main Street
Revitalization Program

December 14, 2017 letter from Karen Auborn



From: James Auborn [mailto:jimauborn@me.com]
Sent: Wednesday, December 2¢, 2017 3:33 PM
To: CALLISTER Jacob (LCOG)

Subject: Appeal humber A-1701

TESTIMONY TO BOARD OF COMMISSIONERS FOR APPEAL A-1701 HEARING

A threat to positive economic development, our environment, health and well-being of our
citizenry is the unfortunate decision of the Curry County Planning Commission to deny the
continuation of the conditional use permit for Elk River Properties to extend the city approved
treated and wastewater effluent line past the city limits to the proposed Pacific Gales gulf course
at the Knapp Ranch. Although | was a Port Orford City Councilor for two years, Mayor for
twelve years,-and am presently again a Clty Councnor I am providing this testimony on my own
as a res@ent and concerned c1t|zen I

-
@
2

effluent by irrigating the proposed golf course ig vital to the economy of the City of Port Orford
and our rate paying citizenry. We are now using the third system for effluent disposal in the
eighteenﬁears | have resided here. The systein that existed when | arrived was replaced by
one that discharged into the sand dunes. Thi’s_ésystem was washed out by storms and resulted
ina buncjmg mor&torlu that hurt property owriers and hampered economic growth. The
present System was Constt c“fe@’"ﬁ’f“ceﬁmderaﬂ]e expense and discharges into the open

ocean. We just con‘i”pie’tedi paying-for the first system and are still paying for the washed out
sand dune and opénh ocean systems: The-open ocean system will not last and will eventually

have to be replaced. That solution may not then be environmentally acceptable.

At the time the sand dune system washed out we considered constructing a system that would
send our treated effluent out to the Knapp Ranch to irrigate their crops. Although we were
prepared to pay for this system and compensate the Knapp’s for taking our effluent we.could not
come to an acceptable agreement and settled on the open ocean disposal system. Now,
thanks to Pacific Gales, we have the opportunity to have them construct a secondary treated
effluent system and accept our discharge at no cost to the City. This environmentally preferable
system would be available immediately and capable of replacing the open ocean discharge
system should it wash out due to storm damage or no longer remain environmentally
acceptable.

| may not be able to be present when the county commissioners hear the appeal to the planning
commission decision to deny extension of the Pacific Gales conditional use permit to extend the
treated effluent lines from the city limits out to the Knapp Ranch and am submitting this written
testimony. | urge you to consider the best interest of the citizens and ratepayers of Port Orford,
our environment, and economic well being, and favor the appeal by Pacific Gales in our overall
best interest. Thank you for your consideration.

Recelved

DEC 2 ¢ 2017

Jim Auborn, 725 King Street South, Port Orford

Lommmby Devwiopmanl
Planning Divislon




B% ________ . Beverly Walters

P. O. Box 2625ixes, OR 97476
(541)332.2914

December 14, 2017

Curry County Community Development Department
Curry County Annex

94235 Moore Street, Suite 113

Gold Beach, OR 97444

Subject: AD-1705 Closed Meeting December 14, 2017

Gentlemen,

The Notice of the above referenced meeting was very confusing, both as to whom
may attend, whether written comment is welcome and whether the action to be taken was
final. Tam not able to attend this meeting, |

I wish to express my continuing support of the Pacific Gales Golf Course Project.
It is very difficult to understand why Curry County, nearly bankrupt, and Port Orford,
also in economic decline, would not roll out the “Red Carpet” for a First Class Project
such ag Pacific Gales.

1. The golf course would be an attraction to encourage travelers to stay
rather than pass through the Gounty and Port Orford; golfers would come to play the
beautifully designed course, as they come to Bandon Dunes, year round.

2. Construction and golf course operation jobs are welcome in a
depressed economy town such as Port Orford. Employment opportunities for the youth
of the community, as caddies or other, are a possibility, as High School youth are
employed at Bandon Dunes. Fishing and timber jobs have declined greatly in the past
years, The loss of family wage jobs is evident with the decline of enrollment in the
Langlois-Port Orford school district; over 500 students enrolled in 1995 to today’s
enrollment of about 180,

4. An alternative to treated wastewater disposal in the ocean is offered by
Elk River Properties Development. Studies have shown that it is far better to use treated
wastewater on land rather than dumping it into the ocean. Perhaps, it is forgotten that
Port Orford’s unpaid for sewer vault and ocean outfall were destroyed by a severe storm
and had to be rebuilt. This occurred in the past two decades. The cost of the
infrastructure would not be a burden to the taxpayer but funded by the golf course
project.

I strongly urge support and approval for this project.

Sincerely yours,

¢ M%ﬁé‘\m
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Main Street | 12 142001
PORT ORFORD

We ask for your support to use Port Orford’s treated waste water on the proposed golf
course and other properties. We believe this is an economic issue. One of the goals of
our Main Street organization is economic vitality.

We have an opportunity to avert an economic risk to Port Orford if our direct ocean
outfall of treated effluent were to fail. A precious failure of our system that dumped
treated effluent into the sand dunes failed due storm damage. The result was significant
loss to the city including a large debt to the city and a moratorium on building. We have
an alternate way to deal with effluent.

Because our organizations writes Main Street Revitalization grants we are keenly aware of our
current economy. This information is required for grants such as our grant to rehab a derelict
property in the heart of Port Orford:

1. Proportion of the households at or below federal poverty rate in the city, town or
urban neighborhood where the designated downtown district is located.
The federal poverty rate is 36.1% for households in Port Orford

2. Area median income in the city, town or urban neighborhood where the designated
downtown district is located. The average household incorae-in-Rort Orford is $30,296.

N

nity to gvert a possible ecdﬁomic disaster.

(

on

~

Please consider approving this opporty

Port Orford Main Street Revitalization Associati

POMSRA is 503 1c - Part of the Oregon Main Street Program

14 Dit. 2007

Part Orford Main Sireet Revitalization Association a 501(c)2) ergenization | P.O. Box 1272 | Port Orford, OR 97465 | www.mainstreetportoriord.org
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Re: Application AD-1705

Karen Auborn, PhD

[ am here to support this application as a scientist.

My credentials are:

BS & MS in Microbiology, Oregon State University, Corvallis, OR
PhD Molecular in Microbiology, Rutgers University, Piscataway, N]
Post Doc, Columbia University, New York City, NY

My reasons:

1. This property turns a section of land covered with the invasive plant Gorst
that would be removed as a result turning this property into a gulf course.

2. This property as a golf course will be a bioswale for filtering effluent from the
City of Port Orford.

3. The effluent from the city would no longer be pumped into the ocean adding
to ocean warming. It is only a matter of time before dumping waste water
into the ocean will no longer be allowed.

For these reasons, the application should be allowed for environmental reasons.

a\i@»muw /")C ¢
Deoe I, 2017



Beverly Walters

P O. Box 262
Sixes, OR 97476
(541)332-2914

September 5, 2017

Curry County Community Development Department
Curry County Annex

94235 Moore Street, Suite 113

Gold Beach, OR 97444

Subject: AD-1705
Attention: Carolyn Johnson

Dear Ms. Johnson,

I wish to express support for approval of the pipeline infrastructure construction to
transport reclaimed wastewater from the Port Orford treatment facility to the property
known as the Knapp Ranch. Both proposed routes pass directly by property owned my
family trust; Jtwould appear the shorter more direct route would be the better choice of
the, twa, proposals.” :
Use of reclaimed wastewater on land for irrigation is a far better alternative than
dumping the treated wastewater into the ocean.

Sincerely yours,

Beverly Wali%

Received

gep 20 2017

Community Development

Planning Division




Supplemental Information

Page Description
1-2 E-mail dated October 13, 2017 and attached letter from ODOT
3~ Letter dated October 18, 2017 from Law Office of Bill Kloos

8-54 E-mail and attachments dated October 19, 2007 from Sean T. Malone



Nancy Chester

From: MCDONALD John <John.MCDONALD@odot state.or.us>
Sent: Friday, October 13, 2017 2:10 PM

To: Nancy Chester

Subject: RE: PC Meeting - 10-19-2017 Packet

Attachments: AD 1705 Letter.pdf

Nancy,

Left you a voice mail about the attached letter. May we request it be entered into the record and the conditions
added?

Sincerely,

John McDonald
Development Review Planner
ODOT Southwestern Region
541-957-3688

From: Nancy Chester [mailto:ChesterN@co.curry.or.us]

Sent: Thursday, October 12, 2017 10:51 AM

To: A Vileisis -2; Ann Vilisis; Bob Morrow; Cameron LaFollette; Courtney Johnson; PERRY Dave; Diana StMarie
(dstmarie65@gmail.com); John Brazil ; MCDONALD John; Karen Kennedy (goldbeachkaren@gmail.com); Kevin McHugh;
Kim Hall; Lyn Boniface (bonilyn@hughes.net); Peg Reagan; Ted Freeman; Tyler Krug

Subject: PC Meeting - 10-19-2017 Packet

The packet can also be viewed on our web page

http://co.curry.or.us/Departments/ Community-Development/Planning-Commission

Naney Chester — Planner

Curry County Community Development
Planning Division

94235 Moore Street, Suite 113

Gold Beach, Or 97444

541 247-3284

It's nice to-be importont, but it iy move important to-be nice:
~Author Unknown~
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Department of Transportation

Region 3 Planning and Programming Unit
3500 NW Stewart Parkway

Roseburg, OR 97470

Phone: (541) 580-6178

Kate Brown, Governor

.,_:/ Oregon

Nancy Chester

Curry County Community Development
94235 Moore Street, Suite 113

Gold Beach, OR 97444

RE: AD-1705 Elk River Property Development LLC
Dear Mrs. Chester,
Please enter this letter into the record.

We request the following conditions of approval for AD-1705:

» Applicant shall secure all necessary permits, for all pipeline locations within state right-of-way, from
ODOT; and

e Applicant shall submit to and secure approval from ODOT regarding all locations, and construction
means and methods (i.e. plans reviews), prior to construction.

Please contact me if you have any questions.

Sincerely,

- -~

13
- =

- L

John McDonald
Development Review Planner

>



LAW OFFICE OF BILL KLOOS, PC LB TE s ST 208

EUGENE, OR 97401
TEL: (541) 912-5280

FAX: (541) 343-8702
OREGON LAND USE LAW E-MAIL: NKLINGENSMITH@LANDUSEOREGON.COM

October 18, 2017

Curry County Planning Director
Curry County Annex
94235 Moore St, Suite 113
Gold Beach, OR 97444
Submitted via email to: Carolyn Johnson at johnsonc@co.curry.or.us

Re:  AD-1705; alternatives analysis to use recycled wastewater at Pacific Gales
Supplemental testimony for continued hearing

Dear Ms. Johnson:

This letter is submitted on behalf of the applicant, Elk River Property Development, LLC. It
contains supplemental testimony for the Planning Commission. Please provide this letter to the
Planning Commissioners, and have it entered into the record.

Introduction

There were two topics that were discussed at the public hearing of September 21, 2017 where the
Planning Commission had some questions. The first topic involved the timeline for development
of the Pacific Gales golf course, approved by the County Board in decision AD-1411 on January
15,2015. The second topic involves the extent to which the statutory standards being applied in
this alternatives analysis incorporate standards applicable to “utility facilities,” which are
regulated by additional statutes. These topics are addressed in turn.

The CUP approval in AD-1411 is alive and valid, but that’s not relevant to the approval
standards that are applicable here.

The approval for the golf course is alive, and the land use entitlements are secure, because the
applicant initiated development within the one-year period following the approval of the
conditional use permit. The golf course that was approved in AD-1411 constitutes a “A
discretionary decision approving development on agricultural or forest outside an Urban Growth
Boundary,” and, as such, is regulated by the timelines imposed by CCZO 7.050(4). That code
provision says, in relevant part:

“A discretionary decision approving development on agricultural or forest outside
an Urban Growth Boundary (UGB) is void two years from the date of the final
decision if the development is not initiated in that period.”

This provision typically gives permit-holders two years to initiate development, but, in this case,
the decision approving the CUP included a condition of approval that gave the applicant only
one year. Accordingly, in keeping with the requirements of CCZO 7.050(4) that say a permit
will expire if development activity is not initiated within the timeframe, the applicant initiated
development within the one-year period following the approval of the permit. The term
“Development activity” is defined by CCZO 1.030(34) as:



“Development Activity. Any use or proposed use of land that requires disturbance
of the vegetation or soils or which requires action of the Planning Division or
Building Division to allow the construction or modification of structures or other
improvements or to allow the division of the land.”

In this instance, the applicant initiated the development activity on the subject property when it
started removing the invasive gorse from the site, as proposed in the land use application. The
primary work of removing large swaths of invasive gorse from the subject property occurred
from February 2015 to August 2016. Jim Haley, the managing partner of Elk River Property
Development, LLC estimates that, his company spent more than $16,000 on site improvement
activities (primarily invasive species removal) during the one-year period following the issuance
of the CUP approval on January 15, 2015. The attached email provides more detail on these
expenses. Removal of the vast expanse of invasive gorse was an activity described in the CUP
application, and it was a necessary first step before many parts of the subject property could even
be accessed by surveyors and golf course designers. The applicant also has financial records to
show that it was involved in forestry management activities during this period, in order to
prepare the site for subsequent golf course build-out. This activities constitute “development
activity,” within the meaning of CCZO 7.050(4).

In sum, CCZO 7.050(4) and the conditional use approval required development activity to be
initiated within one year of the approval, and that development was initiated within the one year
timeline. Development of the project has not yet been completed, but neither the zoning code or
the conditions of approval impose a date by which construction is required to be completed. Site
design and vegetation management activities continue on the property, and the final build-out of
the project will take some additional time. Therefore, it would be a mistake for anyone to think
that the applicant would now need to ask for a permit extension, as the development was timely
initiated, development activities continue to proceed, and an extension was not needed.

ORS 215.283 and ORS 215.246 do not inquire into the status of underlying land use
approvals; they only ask if the use of reclaimed water is “in connection with a use allowed”
in an EFU zone.

Despite the explanation above that shows the development was initiated within the required
timeframe, the status of the land use approvals is not relevant to the approval standards imposed
by ORS 215.283(1)(v) or ORS 215.246. These statutes governing the use of reclaimed
wastewater on EFU-zoned land do not establish any standards that ask about the status of the
underlying land use approvals. ORS 215.283(1)(v) simply states that (in addition to DEQ
review) the land application of reclaimed water is allowed “for irrigation in connection with a
use allowed in an exclusive farm use zone under this chapter.”

There is no doubt that a golf course, approved in a manner consistent with ORS 215.283(2)(f), is
“a use allowed in an EFU zone.” That is exactly what the county approved in AD-1411.
Because golf courses are uses allowed in the EFU zone, the proposal to use reclaimed water
there is consistent with ORS 215.283(1)(v).

Consider, for instance, if the applicant had combined its initial application for land use approval
with this request for alternatives analysis to use reclaimed water for irrigation. The two
applications would be processed at the local level simultaneously, and neither would have an



approval in place until the local process was completed. The Planning Commission would be
conducting this alternatives analysis for reclaimed water use with no golf course approval in
place — at least not yet. There is nothing to suggest that doing so would be inconsistent with the
statute. In that situation, the Planning Commission could simply find that a golf course is one of
the many uses allowed in an EFU zone, and review the applications simultaneously.

In sum, if the Planning Commission adopts any findings on the status of the underlying land use
approvals for the golf course as part of this alternatives analysis, they would simply be surplus
findings, going beyond the scope of any approval standard found in the statutes that the Planning
Commission is currently applying.

The reference to ORS public utility standards in ORS 215.275 is not applicable to the
current application.

It also appears that the Planning Commission discussed the question of whether standards
applicable to public utilities need to be addressed in this alternatives analysis, due to the fact that
ORS 215.246(4)(c)(B) makes reference to ORS 215.275(4). As a threshold issue, the answer is
no, because that would involve conflating two different use categories that are each allowed in
EFU zones under different sets of approval standards — ORS 215.283(1)(v) and ORS 215.246
regulate use of reclaimed water, whereas public facilities are regulated by ORS 215.283(1)(c)
and ORS 215.275. They are distinct uses, and the simple fact that the law regulating use of
reclaimed water incorporates one of the standards from the statutes applicable to public facilities
does not convert a proposal to use reclaimed water into a proposal for a public utility.

But on an even more basic level, the individual standard that the reclaimed water statute borrows
from the public utility statutes isn’t applicable in our current circumstances, as, by its own terms,
that standard applies only to agricultural land.

To paraphrase, ORS 215.246(4) says, in addition to using reclaimed wastewater, it’s also ok to
establish facilities, including buildings and equipment (in our case, that would be the pipeline)
that are not on the tract on which the reclaimed water will be used, so long as those facilities are
located in public rights of way or other land, or so long as the owner of “other land” provides
written consent, and so long as the owner of the facility complies with ORS 215.275(4). It’s that
last statute that comes from the laws pertaining to public utilities. However, ORS 215.275(4)
only applies to agricultural lands, according to its own terms. It says, in relevant part:

“The owner of a utility facility approved under ORS 215.213 (Uses permitted in
exclusive farm use zones in counties that adopted marginal lands system prior to
1993) (1)(c)(A) or 215.283 (Uses permitted in exclusive farm use zones in
nonmarginal lands counties) (1)(c)(A) shall be responsible for restoring, as nearly
as possible, to its former condition any agricultural land and associated
improvements that are damaged or otherwise disturbed by the siting, maintenance,
repair or reconstruction of the facility.” (emphasis added.)

In the current application, there is no instance where the pipeline would cross “other lands” (i.e.,
lands that would require landowner consent for the pipeline to cross) that are agricultural. The
only place where the proposed pipeline would leave the public right of way and cross into land
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requiring landowner consent is on the northern portion of the “alternative route,” which is
entirely comprised of residential lands.

Therefore, because ORS 215.275(4) applies only to agricultural lands, and because the proposal
would not cross “other lands” that are agricultural, it’s not applicable to the current application.

Conclusion

Hopefully this analysis clears up the issues that the Planning Commission was discussing in

September. We look forward to answering any questions you may have at the continued hearing.

Best regards,

szfé_lé (.bmd‘- (1SN

Nick Klingensmith



From: Jim Haley

To: Nick Klingensmith
Subject: development costs
Date: Wednesday, October 18, 2017 11:31:09 AM

Attachments: ATT00001.htm

Nick,

Further to our conversation regarding costs associated with gorse clearance at Pacific

Gales., after a quick review of checks written between 1/15/2015 and 1/15/2016 there was at
least $16,000 dollars spent on fuel and additional labor.

There are no equipment costs associated with this number, nor my own time, as | own

my equipment and had it hauled to the site from Wenatchee, WA, were it was being stored.
There where also additional costs for transportation and lodging, flights between Omaha, Ne and
Eugene, OR and vacation rentals, those will take some time to hunt down as those were billed to
a credit card.

Jim Haley
219-670-4224

PACIFIC + GALES

OREGON

Total Control Panel Login
To: Remove this sender from my allow list

ickkli mith e
From: jmhaley@aol.com

You received this message because the sender is on your allow list.



From: Carolyn Jehnson

To: Sean Malone

Subject: FW: ORCA testimony for AD-1705, request to develop pipeline
Date: Thursday, October 19, 2017 7:52:00 AM

Mr. Malone,

Received. Your transmittal will be added to the public record for the October 19, 2017
Planning Commission meeting.

Sincerely,

Carolyn Johnson

Carolyn Johnson

Community Development Director

Curry County Oregon
541-247-3228

From: Sean Malone [mailto:seanmalone8@hotmail.com]

Sent: Thursday, October 19, 2017 7:29 AM

To: Carolyn Johnson; Cameron La Follette

Subject: ORCA testimony for AD-1705, request to develop pipeline

Ms. Johnson,

Please find attached testimony, as well as exhibits A through C for File No. AD-1705. Please
respond indicating you've received this material and that it has been added to the record.

Thank you,

Sean Malone

Attorney at Law

259 E. Fifth Ave.

Suite 200-C

Eugene, OR 97401

ph. 303.859.0403

seanmal tmail.com



From: Sean Malone

To: Carolyn Johnson; Cameron La Folletie

Subject: ORCA testimony for AD-1705, request to develop pipeline
Date: Thursday, October 19, 2017 7:31:48 AM

Attachments: Ex. A-1403 - AD-1411 PacGales Final Order.pdf

Ex. B - confirmation with county.pdf
Ex. C - Xnapp Ranch BOC Approval Final Order
Malon: I r -Fi

Ms. Johnson,

Please find attached testimony, as well as exhibits A through C for File No. AD-1705. Please
respond indicating you've received this material and that it has been added to the record.

Thank you,

Sean Malone

Attorney at Law

259 E. Fifth Ave.

Suite 200-C

Eugene, OR 97401

ph. 303.859.0403
seanmalone8@hotmail.com




Sean T. Malone

Attorney at Law
259 E. Fifth Ave., Tel. (303) 859-0403
Suite 200-G Fax (650) 471-7366
Eugene, OR 97401 seanmalone8(@hotmail.com

October 19, 2017

Carolyn Johnson: johnsonc(@co.curry.or.us 0CT 19 2017
Curry County ,

Planning Commission Community Development
94235 Moore St Planning Division
Gold Beach OR 97444

Re: ORCA Post-Hearing Testimony for Application AD-1705, a request to
develop a pipeline over multiple properties to deliver effluent and a reservoir to
irrigate a proposed golf course.

Please accept this testimony on behalf of Oregon Coast Alliance (ORCA) on the
above-referenced application. As demonstrated below and in prior testimony, the
application must be denied.

L. The golf course approval has expired and therefore the subject application cannot
be approved

Condition of approval 1 from the January 2015 approval stated that “[t]his
conditional use permit approval is valid for one (1) year unless the Applicant applies for
and receives an extension of this approval.” See Exhibit A at 25. Because the golf
course approval has long-since expired, and no request for extension has been requested,
see Exhibit B, the current application is speculative. Notably, on remand, the October 6,
2015, approval does not amend condition of approval 1, only condition of approval 3.
See Exhibit C at 12 (“The original conditions of approval that the Board adopted in Order
20127 remain in effect for the approved application with the exception of Condition No.
3, which pertained to the subject of *design capacity.”). Until the applicant re-applies
and receives approval, the current application to develop a pipeline is not anchored in any
approved use of land. [t is a pipeline to nowhere.

1



County counsel has taken the position in a memo to the Board of Commissioners
that it is not necessary to find that a valid CUP exists for the underlying use before it can
issue a decision for application to apply treated water on the property. The memo ignores
the requirement under both ORS 215.246 and 215.283(1)(v) that requires that the DEQ
review an approval. See ORS 215.246(1)(a) (“Require a determination by the
Department of Environmental Quality, in conjunction with the department’s review of a
license, permit, or approval, that the application rates and site management practices for
the land application of reclaimed water, agricultural or industrial process water or
biosolids ensure continued agricultural, horticultural or silvicultural production and do
not reduce the productivity of the tract.”). DEQ’s inquiry is intertwined with the
underlying permit for the golf course. DEQ cannot satisfy that inquiry absent some
existing approval for a use of the land, and ORS 215.246 is contingent upon that DEQ
approval. ORS 215.283(1)(v) is no different, requiring: “Subject to the issuance of a
license, permit or other approval by the Department of Environmental Quality ....”
Again, the DEQ approval is critical to the approval under both ORS 215.246 and
215.283(1)(v).

ORS 215.283(1)(v) also expressly provides that the land application of reclaimed
water for irrigation would be “in connection with a use allowed in an exclusive farm use
zone under this chapter.” While a golf course may be an abstract use allowed in the zone,
there is no current valid authorization for that particular use. The County counsel memo
is ignoring that the use must be “in connection with” the base use (i.e., the golf course),
which, at this time, is purely theoretical. The memo violates ORS 174.010 because it
reads out of the statute the phrase “in connection with.” The County must give effect to
all the words 1n the statute. More importantly, that base use (i.e, the golf course) dictates
numerous factors, including how much reclaimed water is necessary, what the carrying
capacity of the land may be, and so forth. These issues cannot be accurately identified
without an existing approval. Again, the proposed use before the County in this
application is not anchored to any actual approval. Therefore, the County must require
that the base application for the proposed use be approved, at the very least, concurrently,
or before an application for land application of reclaimed water can be approved.

Even if the permit for the golf course had not yet expired, a necessary change to
that application would be necessary. The expired application requested groundwater for
irrigation. Now that the applicant has abandoned that use of water, the expired
application was, therefore, premised on faulty information. The criteria contained in the
base application (i.e., the golf course) never contemplated that such a use of reclaimed
water would occur on the subject property, and, therefore, was not considered during that



application process (regardless of the fact that it is now expired). See Ex. A at 20 (“The
Applicants, on the other hand, have indicated that, in reaching a tentative agreement with
the Knapp Ranch to transfer a portion of the ranch’s water rights, the Applicant will assist
the Knapp Ranch in upgrading its existing irrigation system, which will allow the Knapps
to continue to irrigate in a much the same fashion as they have previously, albeit more
economically and with fewer stoppages from equipment malfunction.™); id. at 21 (*The
Applicants have explained that, if the water rights transfer becomes unworkable, the
Applicants will rely instead on new permits for groundwater or for storage of winter
surface flows, to create a source of stored water for summer use.”). The allegations of
using groundwater and surface water were simply wrong and therefore the expired
approval rested on unfounded statements. The applicant’s change in course, therefore,
dramatically changes the initial approval. Moreover, the application to use reclaimed
water now includes a pond that was never contemplated in the first application.
Therefore, regardless of its expiration, and certainly in the wake of it, the applicant is
obligated to seck a new approval from the County to address the changed circumstances.

II. The DEQ determination is a necessary part of the application and cannot be
deferred by a condition of approval

The DEQ determination is a necessary part of the application that cannot be
deferred as part of a condition of approval. Because that determination requires a finding
of the “continued agricultural, horticultural or silvicultural production and do not reduce
the productivity of the tract,” it is very likely that the applicant could not satisfy this
requirement. It is a discretionary criterion, and, therefore, it cannot simply be relegated
to a condition of approval.

Conditions of approval are not findings. They cannot substitute for, or be used to
avoid, demonstrating compliance with approval criteria/standards. If a condition were
imposed that effectively postpones satisfaction of these requirements, then the County
must provide for a further land use Hearing with notice and an opportunity for public
comment. See, Stockwell v. Benton County, 38 Or LUBA 621 (2000) (deferred findings
of compliance must observe statutory notice and hearing requirements).

The requirement for a further Hearing must be incorporated as a Condition of
approval. Absent such a condition — one that requires a notice and an opportunity to be
heard — the application cannot be approved because the Condition “ignores the possibility
that the applicant actually might not be able to comply with [the criteria] and preclude[s]
other interested persons from establishing precisely that fact ...." Hodge Oregon
Properties, LLC v. Lincoln County, 194 Or App 50, 55, 93 P.3d 93 (2004); Gould v.



Deschutes County, 216 Or App 150, 161-163, 171 P.3d 1017 (2007) (conclusion that it
was feasible to prepare a wildlife mitigation plan was not sufficient to conclude that the
plan would actually result in adequate mitigation). Moreover, “feasibility” means that
“substantial evidence supports findings that solutions to certain problems ... are possible,
likely and reasonably certain to succeed.” Meyer v. Portland, 67 Or App 274, 280 n.6,
678 P.2d 741, rev. den. 297 Or 82 (1984). Here, there has been no demonstration by the
applicant of the “continued agricultural, horticultural or silvicultural production™ or that
the productivity of the tract would not be reduced. Therefore, much like the first issue
presented above, the applicant must first obtain the DEQ approval first, and then proceed
with the subject application. There is simply no way of satisfying these the criteria for
the DEQ application without knowing basic information related to the base use (i.e., the
proposed but expired golf course).

ITII.  An exception to Goal 11 is necessary

The definition of public facilities includes “water, sewer, and transportation
facilities.” This application is a water facility that is extended from the City of Port
Orford into Curry County. As a result, the applicant will be required to obtain an
exception goal 11. See Foland v. Jackson County, 61 Or LUBA 264, 314 (2010), aff"d
239 Or App 60, 243 P3d 830 (2010) (explaining that an exception to Goals 3, 11, and 14
would be required to place public facilities with urban levels of use on farmland); Foland
v. Jackson County,  Or LUBA _ (LUBA No. 2013-082, January 30, 2014); Foland v.
Jackson County, 64 Or LUBA 265 (2011) (if a particular urban use of rural land
authorized under an exception to Goal 14 does not require urban levels or sources of
water, it is consistent with Goal 11 to allow the urban use to be served with non-urban
levels or sources of water, and no exception to Goal 11 is required; where the extension
of a water system onto rural lands is proposed to facilitate an urban useof that land, the
extension 1s prohibited without an exception to Goal 11). Here, the applicant has not
demonstrated that the amount of reclaimed water at issue is not indicative of urban levels
of water use. The applicant has not pointed to any provision that waives the overarching
requirements imposed by the Statewide Planning Goals, and, therefore, the applicant
must take an exception to Goal 11 before an application is approved. Indeed, the
applicant has not yet demonstrated that a Goal 11 exception is also not necessary for the
proposed use. For service of water to rural lands, whether the applicant attempts to
characterize the utility as private or public is irrelevant. See 660-011-0065(1)(1).



IV. Conclusion

For the foregoing reasons, 1 respectfully request that the Planning Commission deny
the applications.

Sincerely,

.

L2 2%

Sean T. Malone
Attorney for ORCA
Ce:
Client

Enclosures: Exhibits A, B, C
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FILED INCURRY COUNTY CJ:2015-21

Renee' Kolen, County Clerk 01/16/2015 2:36:24 PM
Commissioners' Journal 27 PAGES

BEFORE THE BOARD OF COUNTY COMMISSIONERS
IN AND FOR THE COUNTY OF CURRY, OREGON

In the matter of Planning Commission file
AD-1411 for conditional use approval to
develop an [8-hole golf course with accessory
uses on a portion of property having a zoning
designation of Exclusive Farm Use (EFU)
and identified on the Curry County Assessor’s
Map No. 32-15-00, Tax Lot 04400 and Map
No. 32-15-29C, Tax Lot 00300 filed by

Chris Hood, Stuntzner Engineering

& Forestry, LLC, on behalf of Elk River
Property Development LLC and Knapp
Ranches, Inc.

ORDER No. 20127

R N M S W g S e i

This matter came before the County on an application by Elk River Property
Development, LLC and Knapp Ranches, Inc., secking approval of a Conditional Use Permit to
develop an 18-hole golf course, together with accessory uses, on a property with zoning
designation of Exclusive Farm Use (EFU), identified as Curry County Assessor’s Map No. 32-
15-00; Tax Lot 04400 and Assessor’s Map No. 32-15-29C-00300. The Applicant was
represented by Stuntzner Engineering & Forestry, LL.C and the Law Office of Bill Kloos, PC.

Following procedures as required by law, the Planning Commission approved the
application on October 23, 2014, and on November 3, 2014, a Notice of Appeal was filed by
Sean Malone, Attorney at Law, on behalf of Oregon Coast Alliance (“ORCA”). Thereafter, the
matter was taken up on appeal by the Board of Curry County Commissioners. Following
appropriate notice as required by law, the Board held a de novo hearing on December 11, 2014
and provided additional opportunities for parties to submit testimony to the record. On January
7, 2015, the Board orally approved the application and continued the matter until January 15,
2014, for adoption of a final written order.

NOW, THEREFORE, THE BOARD OF CURRY COUNTY COMMISSIONERS
HEREBY ORDERS that Application File No. AD-1411 is approved, and the appeal in File No.
A-1403 is denied, based on the findings outlined in Exhibit “A” and the conditions outlined in
Exhibit “B” that are attached hereto and incorporated by reference.

Order 20127 Elk River Property Development LLC and Knapp Ranches, Inc. Page 1 of 27
January 15, 2015



B FNE IIRr I & 7 %

Page 2

Dated this 15" day of January, 2015.

CURRY COUNTY BOARD OF COMMISSIONERS

Lo e
T

Susan Brown, Chair

Noakoined

Thomas Huxley, Vice Chair -

g WU s

David Brock Smith, Commissioner

Approved as to Form:

M. Gerard Herbage
Curry County Legal Counsel

Order 20127 Elk River Property Development LLC and Knapp Ranches, Ine. Page 2 of 27
Jannary 15, 2015
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EXHIBIT A

CURRY COUNTY BOARD OF COMMISSIONERS
FINDINGS OF FACT AND CONCLUSIONS
AD-1411: REQUEST FOR A CONDITIONAL USE PERMIT TO DEVELOP 18-HOLE GOLF
COURSE TOGETHER WITH ACCESSORY USES ON A PORTION OF THE PROPERTY
WITH ZONING DESIGNATION OF EXCLUSIVE FARM USE.

I.  INTRODUCTION

This document supports the decision of the Curry County Board of Commissioners in File Nos.
A-1403 and AD-1411, approving the Conditional Use Permit for an 18-hole golf course on EFU-
zoned land.

The Board finds that the proposed golf course will enhance and diversify the outdoor recreational
activities offered in the County, on one of Southern Oregon’s most scenic locations. 1t will
create numerous employment opportunities and will contribute to the economic growth in the
region. The Board further finds that the golf course will be a leader in environmental
sustainability and will not have adverse impacts on farming, forestry practices or on
environmental and natural resources in the area. In order to ensure compliance with applicable
approval criferia, the Board utilizes conditions of approval, where appropriate.

Except for instances where this decision modifies or departs from the findings, analysis and
conditions of approval contained in the decision of the Planning Commission, the staff report,
and the Applicant’s submittals, are hereby adopted as supporting findings, and are incorporated

into this decision by reference.

II. APPLICANT.

The Applicant is Elk River Property Development, LLC. The subject property is owned by
Knapp Ranches, Inc.

HI. DESCRIPTION OF SITE AND PROPOSAL

The subject property consists of approximately 354 acres of a 1,008 acre tract of land owned by
Knapp Ranches, Inc. which is located between US Hwy 101 to the east and the Pacific Ocean to

Order 20127 Eik River Property Development LLC and Knapp Ranches, Inc, Page 3 of 27
Janwary 15, 2013
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the west and Port Orford to the south, The Applicant is requesting conditional use approval to
allow the development of an 18-hole golf course on an approximately 198 acre portion of the
subject property. The proposed development area has an EFU zoning designation. In addition to
the golf course, the development will include a clubhouse, equipment storage and office facility,
restaurant, lounge, parking lots, and water improvements (irrigation).

The subject property is identified as Curry County Assessor’s Map No. 32-15-00; Tax Lot 04400
and Assessor’s Map No. 32-15-29C; Tax Lots 00300 and 500. Although Assessor’s Map No.
32-15-29C; Tax lot 00500 is part of the subject property, it is not within the proposed golf course
development area. This parcel consists of approximately 1.52 acres; is zoned Residential Two
{R-2); and is located within the Port Orford Urban Growth Boundary.

The subject property abuts the City of Port Orford Urban Growth Boundary along its south and
east boundaries, the Pacific Ocean along its west boundary and the remainder of the Knapp
ownership along its north boundary.

The subject property is situated on a bench that is elevated approximately 100 feet above the
adjacent resource land to the north, the Pacific Ocean to the west and a forested area to the south.

The northeasterly portion of the subject property contains approximately 111 acres of pasture and
forest land that are relatively flat with a south/southeast slope of less than one percent. There is a
sand dune formation approximately 500 feet in width that extends north and south along the
westerly portion of the subject property. The dune formation ascends westerly from the pasture
for approximately 50 feet at an average slope of 50 percent and then descends westerly as a
partially solidified rolling formation with an overall average slope of 12 to 15 percent. The
southerly arca was historically forestland that was logged approximately 6 years ago.

IV. COUNTY PROCEDURES

The application for Conditional Use approval was filed pursuant to Curry County Zoning
Ordinance (“CCZ0”) Section 3.072(25), governing golf courses on EFU-zoned land. This
application initially came before the Curry County Planning Commission as an application for a
conditional use approval in accordance with CCZQ Section 2.060(2) (c).

On September 11, 2014, a public hearing was held before the Planning Commission as a matter

duly set upon the agenda of its regular meeting after giving public notice to affected property
owners and publication in the local newspaper.

After receiving public testimony on September 11, 2014, the hearing portion of the proceedings
was closed and the Planning Commission voted to reconvene on October 23, 2014, for
deliberation only. The written record was left open until 5:00 pm on September 29, 2014, for
submission of new testimony/material; until 5:00 pm, October 6, 2014, for rebuital testimony
from anyone on material submitted that was submitted in the prior two week period; and until

Order 20127 Elk River Property Development LLC and Knapp Ranches, Inc., Page 4 of 27
January 15, 2015
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October 13, 2014, for submission of final arguments by the Applicant.

On October 23, 2014, after consideration and discussion of the evidence and testimony, the
Planning Commission voted to approve the request. The Final Order of the Planning
Commission, which was based on decision criteria, findings of fact and conclusions of law, was
signed on October 23, 2014.

On November 3, 2014, a Notice of Appeal of the Planning Commission decision was filed by
Sean Malone, Attorney at Law, on behalf of Oregon Coast Alliance (“ORCA™). Pursuant to
CCZO 2.170, the matter was taken up on appeal by the Board of Curry County Commissioners.
Following appropriate notice as required by law, the Board held a de novo hearing on December
11, 2014 and provided additional opportunities for parties to submit testimony to the record. On
January 7, 2015, the Board orally approved the application and continued the matter until January
15, 2015, for adoption of a final written order,

V. APPLICABLE STANDARDS AND CRITERIA

This application involves siting and development of a golf course on EFU-~zoned property.
Under Oregon’s land use statutes and goals, the application must be found to comply with Curry
County land use standards and criteria, including the following:

STATUTES
ORS 215.283 - Uses permitted in exclusive farm use zones in nonmarginal lands;
rules.
ORS 215.296 Standards for approval of certain uses in exclusive farm use zones;
violation of standards; complaint; penalties; exceptions to standards.

OREGON ADMINSTRATIVE RULES (OAR)
OAR 660-033-0120
OAR 660-033-0130

Curry County Comprehensive Plan
Section 6.4.1 Existing Disposal Sites (Solid Waste)
Section 6.6 Plan Policies for Air, Land, Water Resource Quality

Curry County Zoning Ordinance
Section 3.070 Exclusive Farm Use Zone (EFU).
Section 3.072 Conditional Uses Subject to Administrative Approva) by the
Director
Section 3.073 High-Value Farm Land.
Section 3.252 Development in Areas of Geologic Hazards
Section 7.040 Standards Governing Conditional Uses
Section 7.050 Time Limit on a Permit for Conditional Uses

Order 20127 Elk River Property Develapment LLC and Knapp Ranches, Inc. Page 5 of 27
January 15, 2015
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Additional standards may have previously been addressed in this proceeding. If any additional
applicable standards were addressed that were not among those standards listed above, the Board
adopts the findings, analysis and conditions of approval contained in the decision of the Planning
Commission, the staff report, and the Applicant’s submittals.

VL. ANALYSIS OF APPLICABLE STANDARDS AND CRITERIA AND FINDINGS
OF COMPLIANCE

1. STATUTES
ORS 215,283 - Uses permitted in exclusive farm use zones in nonmarginal lands, rules.

(2) The following non-farm uses may be established, subject to the approval of the

governing body or its designee in any area zoned for exclusive farm use subject to ORS
215.296:

() Golf courses on land determined not to be high-value farmland, as defined in
ORS 195.300.

FINDING: This statute applies because Curry County is a non-marginal lands county and the
subject property is zoned EFU. ORS 195.300(10) defines high-value farmland as including, in
relevant part:

“Land that is in an exclusive farm use zone or a mixed farm and forest zone and
that on June 28, 2007, is:

- “(A) Within the place of use for a permit, certificate or decree for the use of water
Jor irrigation issued by the Water Resources Department;”

FINDING: Appellant testified that the application could not be approved because a portion of
the development site had been depicted as within the place of use for an irrigation permit. The
Applicant has demonstrated that its site plan for the proposed development would avoid the area
on the subject property that had been depicted as a “place of use” for irrigation. Exhibit A to the
application, titled “PROPOSED COURSE LAYOUT®” includes an area titled “excluded area,”
which excludes from the golf course development site the acreage that was illustrated as being
within the place of use for itrigation by Permit S-53648. The Applicant explained in its
application narrative that the 27 acre “excluded area” was never developed with irrigation within
the timeframe required by the permit, with the result that this portion of the of the ranch did not
appear to have been “within the place of use” for an irrigation permit that was effective on June
28,2007. Nonetheless, the Applicant’s narrative explained that it “has chosen to avoid that area
with the proposed golf course and leave the land available for farm use.”

Order 20127 Elk River Property Development LLC and Knapp Ranches, Inc. Page 6of 27
January 13, 2015



B AN NARF B 4 %

Page 7

Because the proposed development would avoid the area that might have arguably been within
the place of use for an irrigation permit, none of the proposed golf course is within “high value
farmland,” as that term is defined by ORS 215.283(2)(f).

The opponents of the proposed golf course have also argued that the entire tract must be
considered high value farmland if any portion of that tract includes high value farmland. See,
e.g., the Appellant’s filing of November 3, 2014, arguing that “the entire tract is high value
farmland.” The Appellant looks to ORS 215.705 for this expansive definition of “high value
farmland.” That statute governs dwellings in farm and forest zones. By their own terms, the
statutes governing farm and forest dwellings expressly limit the context in which they apply.
ORS 215.710(1) provides: “[f]or purposes of ORS 215,705, high-value farmland is land in a tract
composed predominantly of soils that, at the time of the dwelling...”

In this case, the application is not for a dwelling in farm or forest zones, and for purposes of
conditional uses allowed in EFU zones, the applicable definition of “high value farmlands”
comes from under ORS 215.283, not ORS 215.705. Therefore, the Board is not persuaded to
import an inapplicable statute when the applicable statute is clear: under ORS 215.283(2)(f), high
value farmland is measured according to specific locations of certain soil types and the “place of
use” of irrigation. The extent of “high value farmland” in the current context is not measured by
tract or property ownership boundaries,

Therefore, because the proposed golf course is not on “high value farmland,” this application can
be approved, pursuant to ORS 215.283(2)(f).

ORS 215.296 Standards for approval of certain uses in exclusive farm use zones;
violation of standards; complaint; penalfies; exceptions to standards.

(1) A use allowed under ORS 215,213 (2) or (11) or 215.283 (2) or (4) may be approved
only where the local governing body or iis designee finds that the use will not:

(a) Force a significant change in accepted farm or forest practices on surrounding lands
devoted to farm or forest use; or

(b) Significantly increase the cost of accepted farm or forest practices on surrounding
lands devoted to farm or forest use.

(2) An Applicant for a use allowed under ORS 215.213 (2) or (11) or 215.283 (2) or (4)
may demonstrale that the standards for approval set forth in subsection (1) of this section
will be satisfied through the imposition of conditions. Any conditions so imposed shall be
clear and objective.

Order 20127 Elk River Property Development LLC and Knapp Runches, Inc. Page 7027
January 15, 2015
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FINDING: Pursuant to ORS 215.283(1)(2)(F), a golf course is a permitted use in the exclusive
farm use zone on land determined not to be high-value farmland, as defined in ORS$195.300,
subject the standards found at ORS 215.296. The provisions of ORS 215,296 are implemented
by CCZO 7.040(16), and are therefore addressed under that section below.

2. OREGON ADMINISTRATIVE RULES
OAR 660-033-0120 - Uses Authorized on Agricultural Lands

FINDING: As explained in the staff report and Applicant’s submittals, OAR 660-033-0120
separates uses allowed on high-value farmland (HV farmland) and those lands determined not to
be high-value farmland (All Others). Because the subject property does not include the soil types
designated as high-value farmland, and because the development area does not involve any
“place of use” for an irrigation permit, the proposal does not include “high value farmland.” A
golf course can be approved on agricultural lands after notice and the opportunity for a hearing,
and after demonstrating compliance with the provisions of 660-033-0130 (2), (5) and (20)
addressed below.

The Board finds that, pursuant to administrative rule, the proposed golf course is not on high-
value farmland, and can therefore be approved pursuant to the procedural requirements and the
minimum standards found at OAR 660-033-0130,

660-033-0130 - Minimum Standards Applicable to the Schedule of Permitted and Conditional
Uses

(2){a) No enclosed structure with a design capacity greater than 100 people, or group of
structures with a total design capacity of greater than 100 people, shall be approved in
connection with the use within three miles of an urban growth boundary, unless an
exception is approved pursuant to ORS 197.732 and QAR chapter 660, division 4, or
unless the structure is described in a master plan adopted under the provisions of OAR
chapter 660, division 34.

FINDING: Generally, the Appellant has argued that “design capacity” means the maximum
number of people who could fit in the building at once, equivalent to “maximum occupancy,” as
the term is vsed in building and fire codes. The Applicants, on the other hand, have explained
that the Rule would have simply used the term “maximum occupancy” if that is what it had
meant, and that by using the term “design capacity,” the drafiers of the rule must have intended a
concept of how many people the building was designed to accommodate, in light of the overall
use proposed,

Throughout the local proceedings, the Appellant and the Applicant have exhaustively analyzed
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this ambiguous Rule, and the Board is tasked with choosing which of these interpretations is
most consistent with the Rule and the statute it implements. The Board concludes the
interpretation proposed by the Applicants is reasonable, practical, and consistent with the Rule,
whereas the alternative interpretation proposed by the Appellant leads to absurd results that
would effectively prohibit this type of use from ever being developed in farm zones, contrary to a
statute that says the use is permissible,

The Applicants have explained that the number of people who could be in the clubhouse is
necessarily limited by the number of people who are playing the golf course, as the clubhouse
will only be open to patrons of the golf course. Given that the 18-hole golf course has a finite
capacity for the number of golfers who will be using the course at any time, the nature of the
larger use places a practical limit on the number of people who could be expected to be in the
buildings at any time. The Applicant has explained its numerical projections for the number of
people on the golf course, the number of players who would be expected to be using the
clubhouse before and after a game of golf, and the number of staff necessary to support these
operations, This analysis is provided on page 8 of the application narrative, and is elaborated in
the Applicant’s rebuttal testimony of January 2, 2015. The Board is particularly persuaded by the
explanation on page 2 of the Applicant’s submittal from January 2, 2015, where the Applicant
describes typical flow of golfers through the golf course and through the building, illustrating
that when the building is viewed in context of the larger use, it will be designed to have a
capacity of no more than 100 persons. The Board views the estimated square footage for the
different rooms in the proposed buildings (as described at page 10 and 11 of the application
narrative) to be a reasonable and persuasive illustration of a building that is designed to
accommodate fewer than 100 persons in its projected operations.

The Rule requires the cumulative capacity of all buildings to be accounted for. The Applicant
has explained that, aside from the main clubhouse, the proposed accessory buildings are either
designed to provide very small capacity (such as a reception facility at the entrance road that will
have one or two staff persons, and a refreshment stand that will have one or two staff persons) or
they will not be designed to provide “capacity” for persons at all (such as extensive storage areas
within the clubhouse for golf carts, patio furniture, etc., and a large equipment and maintenance
building that will, at times, have one or two mechanics working in it.) The Board agrees with the
characterization of the maintenance/storage building as a space that, in context of the larger
proposed use, would not be designed for “capacity” within the meaning of this Rule.

In review of the Appellant’s alternative theory, the Board is not persuaded because this approach
would necessarily lead to absurd results, and the Board assumes the drafters of this Rule did not
intend for the Rule to lead to a result where a very small building might accommodate 100
people, if every room is filled to the Fire Marshall’s maximum occupancy. The Appellant has
argued that the number of people who could fit in every room inside the buildings must be
tallied, and that number must always be below 100. In the words of the Appellant, this means
counting the people who could fit in a “two-story clubhouse, workshop, restaurant, kitchen,
equipment storage, office facility, locker rooms with showers, pro-shop, administrative offices
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for a chef, golf pro, and manager, reception (check-in), mechanic’s shop, maintenance facility,
repair shop, storage facility and banquet area for tournaments, and accessory facility.”

If “design capacity” is read to mean the same thing as “maximum occupancy”, a single
maintenance building may have enough space for 100 persons, If is the Board’s view that a
maintenance building/equipment barn is not an optional structure for a golf course; without the
ability to protect fragile greenskeeping equipment, bags of fertilizer, and other sensitive supplies,
a polf course would simply not be able to operate. Under the Appellant’s theory, the
maintenance building/equipment barn would likely consume the entire allotment for 100 person
capacity, and foreclose the possibility of developing the other buildings and accessory uses that
are specifically allowed for by the Rule. An interpretation of the Rule that would make it
impossible to develop the types of buildings that are essential for operation of a golf courses
would have the practical result of prohibiting golf courses This would be contrary to statute, as
ORS 215.283(2)(f) generally allows golf courses in farm zones, subject to certain conditions.
The Board believes it must interpret this Rule in a manner that is consistent with the statute.

The meaning of the term is a question of state law, and there appears to be a shortage of caselaw
that could guide the Board’s analysis of this issue. Both parties have raised the example of ORS
420.005(1), which also uses the term “design capacity” in the same context of building design.
In ORS 420.005(1), the term is used to measure the number of inmates that can be housed in
correctional facilities, as opposed to size of structures for conditional uses allowed in EFU
zones.. Capps v. Atiyeh, 495 F. Supp. 802 (1980) is a case that both parties have also raised, and
it appears to be the only case to have construed “design capacity” in the general context of how
many people a building or buildings are designed to accommodate. The Board is persuaded that
Cupps supports the Applicant’s proposed interpretation, as that case looked to “design capacity”
as the number of people the buildings were designed to accommodate in terms of cells or bunks.
For the reasons explained by the Applicant in its filings of December 23, 2014, and January 2,
2015, it would have defeated the purpose of the statute if “design capacity” had meant the
number of people who could potentially squeeze into every room in the building all at once. The
Board specifically adopts the following analysis from Applicant’s submittal of January 2, 2015:

“So, if the current application involved a prison, instead of a clubhouse, and if it
was prohibited from having a ‘design capacity’ that exceeded 100 people, the
Capps metric would allow between 5,500 and 8,000 square feet of cell space. But
that’s just for the cells. That doesn’t count the cafeteria, the kitchen, the
bathrooms, and any recreational space that prisoners might be afforded. A 10,000
square foot prison for 100 prisoners starts to look pretty cramped in this light.
Under Capps, 10,000 square feet might be closer to the minimum size that could
accommodate 100 people.

Finally, while the Board has endeavored to correctly interpret this ambiguous rule, the Board
recognizes it will not be afforded deference on interpretations of state law. The Board has
concluded that “design capacity” is intended to invoke a more flexible concept than “maximum
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occupancy,” and the Applicant has demonstrated that, under normal operation, the buildings will
not be used to accommodate more than 100 people at any given time. However, if LUBA or
some other appellate review authority determines that the Board has not correctly interpreted this
rule, and that “design capacity” should instead be interpreted to be synonymous with “maximum
occupancy,” the Board hereby adopts an additional, contingent condition of approval, intended to
anticipate and resolve this scenario in advance, so as to avoid having the issue resolved in
multiple rounds of appeals.

Therefore, if the Board’s findings and analysis supporting its interpretation of “design capacity”
are not upheld on appeal, the Board hereby approves the conditional use permit under the
contingent condition of approval that the golf course’s enclosed structures are to have a
cumulative maximum occupancy of no more than 100 persons, as determined by uniform
building and fire codes.

(20) "Golf Course” means an area of land with highly maintained natural turf laid out for
the game of golf with a series of nine or more holes, each including a tee, a fairway, a
putting green, and often one or more natural or artificial hazards. A "golf course” for
purposes of ORS 215.213(2)(f), 215.283(2)(f), and this division means a nine or 18 hole
regulation golf course or a combination nine and 18 hole regulation golf course
consistent with the following:

(a) A regulation 18 hole golf course is generally characterized by a site of about 120 to
150 acres of land, has a playable distance of 5,000 to 7,200 yards, and a par of 64 to 73
strokes;

(b) A regulation nine hole golf course is generally characterized by a site of about 65 to
90 acres of land, has a playable distance of 2,500 to 3,600 yards, and a par of 32 to 36
strokes;

(c) Non-regulation golf courses are not allowed uses within these areas. "Non-regulation
golf course” means a golf course or golf course-like development that does not meet the
definition of golf course in this rule, including but not limited to executive golf courses,
Par three golf courses, pitch and putt golf courses, miniature golf courses and driving
ranges,

FINDING: The Board finds that the proposed golf course is consistent with the standards found
n this Administrative Rule. Specifically, the Board finds that the description of an 18-hole golf
course found at OAR 660-033-0130(20)(a) is illustrative of a typically-sized regulation golf
course, and does not establish a strict maximum size limit. The Rule uses flexible terms such as
"generally characterized by” and “a site of about 120 to 150 acres of land.” The approximate
description contained in this rule is flexible enough to include the natural “links style” course
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that has been proposed here, which has been described as including an approximate 198 acre
development area within a larger leased property of 354 acres.

In the document labeled “GOLF COURSE SIZE DISCUSSION,” attached to the Applicant’s
initial application submittal, the Applicant’s golf course designer explained that the industry
standard for existing modern 18-hole golf courses on the Southern Oregon coast is between 225
and 305 acres. The Applicant further explained that unique site features, such as existing
topography and vegetation, can require a particular course layout in order to ensure a safe,
functional course. In light of the additional evidence in the record about the steep slopes and the
Applicant’s commitment to avoid impacts to wetlands, and in light of the condition the Board is
imposing that will require the Applicant to keep golfers away from bluff areas, the Board finds
that the proposed 198 acre development area is entirely consistent with the flexible definitions
provided by 660-033-0130(20)(a).

OAR 660-033-0130(20) [continued]

(d) Counties shall limit accessory uses provided as part of a golf course consistent with
the following standards:

(4) An accessory use to a golf course is a facility or improvement that is incidental to the
operation of the golf course and is either necessary for the operation and maintenance of
the golf course or that provides goods or services customarily provided to golfers at a
golf course. An accessory use or activity does not serve the needs of the non-golfing
public. Accessory uses to a golf course may include: Parking; maintenance buildings;
cari storage and repair; practice range or driving rvange; clubhouse; restrooms; lockers
and showers; food and beverage service; pro shop; a practice or beginners course as
puart of an 18 hole or larger golf course; or golf tournament. Accessory uses to a golf
course do not include: Sporting facilities unrelated to golfing such as tennis courts,
swimming pools, and weight rooms; wholesale or retail operations oriented to the non-
golfing public; or housing;

(B) Accessory uses shall be limited in size and orientation on the site to serve the needs of
persons and their guests who patronize the golf course to golf. An accessory use that
provides commercial services (e.g., pro shop, etc.) shall be located in the clubhouse
rather than in separate buildings; and

(C) Accessory uses may include one or more food and beverage service facilities in
addition to food and beverage service facilities located in a clubhouse. Food and
beverage service facilities must be part of and incidental to the operation of the golf
course and must be limiled in size and orientation on the site to serve only the needs of
persons who patronize the golf course and their guests. Accessory food and beverage
service facilities shall not be designed for or include structures for banquets, public
gatherings or public entertainment.
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FINDING: The Board finds that the accessory uses proposed are consistent with this rule. As
the Applicant has stated, accessory commercial uses are allowed, so long as they provide goods
or services customarily provided to golfers, and that they do not serve the non-golfing public.
The Applicant has explained that only customers who pay for golfing privileges will be able to
proceed farther into the site than the small reception building, The clubhouse and other
amenities will not be open to the non-golfing public.

Food and beverage service is included in the Rule as an example of this type of permitted use. In
addition, the Rule specifically provides that “Accessory uses may include one or more food and
beverage service facilities in addition to food and beverage service facilities located in a
clubhouse.” (emphasis added), Therefore, the small refreshments stand is an aceessory use that
is allowed outright.

3. CURRY COUNTY COMPREHENSIVE PLAN

The Applicant submitted findings regarding conformance with the Curry County Comprehensive
Plan — Section 6.4.1 Existing Disposal Sites (Solid Waste) and Section 6.6 Plan Policies for Air,
Land, Water Resource Quality

FINDING: According the Applicant, a portion of the subject property (Tax Lot 300 Section
29C) is encumbered by the groundwater area potentially affected by the Port Orford Landfill Site.
No development is proposed within the Port Orford groundwater area. A map is attached to the

Applicant’s supplemental exhibits showing that the boundary of the golf course development
area is located approximately 600 feet north of the Groundwater Area Boundary. Therefore, The
Curry County Comprehensive Plan Ground Water Hazard Policies do not apply to the golf course
development area. As explained in the Applicant’s submittal of December 10, the current
application is not the type of application that would trigger direct application of this Plan Policy,
as it applies to development proposals that propose development within a mapped groundwater
monitoring area, or extraction of groundwater within that groundwater monitoring area. The
Board finds the proposed development site avoids the groundwater monitoring area, as depicted
by the diagram labled “PORTION OF GOLF COURSE DEVELOPMENT AREA WITHIN TAX
LOT 300” included with the Applicant’s initial application materials.

Appellant has raised issues related to additional Plan Policies. Although they have limited
relevance to the application at issue here, they are addressed below.

In their submittal of November 3, 2014, the Appellant alleged that the application fails to comply
with Comprehensive Plan Policy 15, specifically policies that apply in “beaches and dunes”
areas. The Applicants explain in its submittal of December 10, 2014 that provisions of Plan
Policy 15 cited by the Appellant apply only applies to “Coastal shorelands — beaches and dunes,”
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and that the development area is not within a “beaches and dunes” area relevant to Goals 17 and
18. Section 15.3 of the Curry County Comprehensive Plan defines the Coastal Shorelands
Boundary, The boundary for the Coastal shorelands in the vicinity of the development area is
called “Segment 6” in Section 15.3 of the Comprehensive Plan and is defined as: “The shoreline
boundary in this segment is defined as following the top of the cliff to the northerly end of the
Lake Garrison spit;” Because the development area is easterly of “top of the cliff,” it is outside
of the Coastal shorelands area, and the plan policies that apply to this area do not apply to the
subject application.

Likewise, the Appellant advanced an argument based on Comprehensive Plan policies that apply
to “beaches and dunes,” but the Board also finds that the subject property is not within a
“beaches and dunes” area. Comprehensive Plan Policy 15.7 provides a description of beaches,
and Comprehensive Plan Policy 15.8 provides a description of dune areas. Based on these
descriptions, the Board f{inds that there are dunes and beaches to the west of the development
site, but the development site itself contains no beaches or dunes to which these Plan Policies
might apply. Further, the Board finds that Comprehensive Plan Policy 15.10(15) (cited by the
appellants) does not apply directly to quasi-judicial applications, and that is has been
implemented by policies in the Curry County zoning code, including Section 7.040(13), That
code section applies to development applications in the Beaches and Dunes Conservation (CON)
zone, which does not apply to the subject property, as demonstrated by the Curry County Zoning
Map,

4, CURRY COUNTY ZONING ORDINANCE

Section 3.070. Exclusive Farm Use Zone (EFU).

Purpose of Classification: The purpose of the zone is to encourage the preservation of
Jarm use lands in the county where the land owner desires the protection of Exclusive
Farm Use Zoning under the provisions of ORS 215.203. The intent of this zone is to
implement the requirements of the Curry County Comprehensive Plan and Statewide
Planning Goal 3 with respect to agricultural lands in the county,

FINDING: The relevant approval criteria implementing this purpose statement are
addressed below.

Section 3,072 Conditional Uses Subject to Administrative Approval by the Director
25.  Golf Courses except on high-value farm land (16a,b)
FINDING: As explained above in context of ORS 215.283 and ORS 195.300, the subject

property does not include high-value farmland, A golf course may therefore be approved on EFU
lands if the application demonstrates compliance with the standards for Conditional Uses.
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Section 3.252 Development in Areas of Geologic Hazards

Those areas identified as geologic hazard areas shall be subject to the following
requirements at such time as a development activity application is submitted to the
Director,

1. The Applicant shall present a geologic hazard assessment prepared by «
geologist at the Applicant’s expense that identifies site specific geologic
hazards, associated levels of risk and the suitability of the site for the
development activity in view of such hazards. The geologic hazard
assessment shall include an analysis of the risk of geologic hazards on the
subject property, on contiguous and adjacent property and on upsiope and
downslope properties that may be at risk from, or pose a risk to, the
development activity. The geologic hazard assessment shall also assess
erosion and any increase in storin water runoff and any diversion or
alteration of natural storm water runoff patterns resulting from the
development activity. The geologic hazard assessment shall include one of
the following:

a) A certification that the development activity can be accomplished
without measures to mitigate or control the risk of geologic hazard
to the subject property or to adjacent properties resulling from the
proposed development activity.

b) A statement that there is an elevated risk posed to the subject
property or to adjacent properties by geologic hazards that
requires mitigation measures in order for the development activity
to be undertaken safely and within the purposes of Section 3.250.

2, If the assessment provides a certification pursuant to Section 3.252 (1) (a),
the development activity may proceed without further requirements of this
Section

3. If the assessment provides a statement pursuant to Section 3.252 (1) (b),
the Applicant must apply for and receive an Administrative Decision prior
to any disturbance of the soils or construction.

FINDINGS: The Applicant commissioned A “Geologic Hazard Assessment Letter Report.” As
a threshold matter, the Board finds that the Applicant may have gone beyond what was required
of it in this instance, as these standards apply to “areas identified as geologic hazard areas,” and
the subject property is not identified as a natural hazard area by the Curry County Comprehensive

Qrder 20127 Elk River Property Development LLC and Knapp Ranches, Inc. Page 150f27
Janvary 15, 2015 )



LA s 8w

Page 16

Plan,

In addition, assuming that these standards might apply to the current application, the geologic
hazard assessment report states that the subject property “is suitable for the proposed
development activity and that development can be accomplished without measures to mitigate or
control the risk of geologic hazards to the subject property or to adjacent properties.” The report
includes detailed geologic investigation. The Board finds this evidence and the report’s
conclusion persuasive. Accordingly, the proposed development complies with CCZO
3.252(1)(a), in that it has been certified that the development activity can be accomplished
without measures to mitigate or control the risk of geologic hazard to the subject property or to
adjacent properties resulting from the proposed development activity.

The Appellant of the proposed golf course has argued that the best practices outlined in the report
(such as monitoring irrigation, ground safuration, and prohibiting golfers from approaching the
cliff’s edge) must be viewed as “mitigation measures,” in the meaning of CCZO 3.252(1)(b), and
that the presence of “mitigation measures” establishes that the geologic hazard assessment report
implicitly includes a “statement that there is an elevated risk posed to the subject property or to
adjacent properties,” However, the Board does not interpret its code in the manner proposed by
Appellant. There is no statement in the geologic hazard assessment report that the proposal
would lead to an elevated risk, and including a description of best practices as part of a thorough
geologic hazards report is not the equivalent of a statement that there is an elevated risk.

In addition, CCZO 3.252(1)(a) speaks of mitigating or controlling the risk of geologic hazard to
the subject property or to adjacent properties resulting from the proposed development activity.
This standard does not require geologic hazard to be measured according to an absolute value; it
requires measurement of the relative change in geologic hazard. In other words, would the
proposed development result in the situation becoming more or less safe than it was to begin
with? In light of the Applicant’s geologic report, the pre-development situation includes actively
eroding sea cliff, embayments, and erosion-aggravating invasive gorse plants, and these existing
conditions are likely to present greater geologic hazards than will exist on the property after the
proposed management strategies are implemented, including re-vegetation with native plants,
careful monitoring of irrigation saturation, and installation of bioswale to detain surface runoff
and discharge it in a controlled, non-erosive manner, The Board finds that the proposed
development activity will result in a lower geologic hazard than currently exists on the subject
property.

Finally, the Board notes that the Appellant submitted a Geologist’s opinion to critique the
Applicant’s Geologic Hazards Assessment. The Appellant’s geologist refers to the Applicant’s
proposed management strategies as “mitigation” for the Applicant’s development impacts. As
explained above, the Board has concluded the overall result of the proposed development would
be a reduction in geological hazard, as opposed to an elevated risk, and the Board declines to
adopt the Appellant’s view that the proposed land management practices necessarily amount to
“mitigation,” within the meaning of CCZO 3.252(1)(b).
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In summary, the Board’s initial conclusion is this standard does not apply because the
development site is not within an identified geologic hazard areas. In addition, the Board finds
that the Applicant’s Geologic Hazard Report would constitute “a certification that the
development activity can be accomplished without measures to mitigate or control the risk of
geologic hazard.”

The Board also notes that the Applicant’s initial submittal included a letter from the Ocean
Shores Coordinator at the Oregon Parks and Recreation Department. In regard to “coastal hazard
awareness and responsible oceanfront development,” this letter was generally supportive of the
proposal. The Board finds this analysis leads to a conclusion that is consistent with the board’s
interpretation of CCZO 3.252.

Section 7.040 - Standards Governing Conditional Uses

In addition to the standards of the zone in which the conditional use is located and the
other standards in this ordinance, conditional uses must meet the following standards:

1 Conditional Uses Generally

a) The County may require property line set-backs or building height
restrictions other than those specified in Article 1V in order to render the
proposed conditional use compatible with surrounding land use.

FINDINGS: The board finds that all structural development that is subject to setbacks will
exceed the requirements of the Curry County Zoning Ordinance and Comprehensive Plan. The
primary structure/clubhouse will be located approximately 400 feet from shoreline of the Pacific
Ocean. None of the other proposed structures will be adjacent to property boundaries, natural
features or uses that will require setbacks to achieve compatibility. The setbacks associated with
Riparian Vegetation in CCZO 4.011 do not apply to non-riparian, isolated wetlands.

b) The County may require access to the property, off-street parking,
additional lot area, or buffering requirements other than those specified in
Article IV in order to render the proposed conditional use compatible with
surrounding land uses.

FINDINGS: The Board finds that sufficient parking for the proposed golf course will be located
conveniently on the subject property at the entrance to the course. The parking area will not be
located near other non-compatible uses on adjacent lands.

¢ The County may require that the development be constructed to standards
more restrictive than the Uniform Building Code or the general codes in
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order to comply with the specific standards established and conditions
imposed in granting the conditional use permit for the proposed use,

FINDINGS: The proposed structures are necessary for the successful operation of the golf
course, The structures and the proposed uses contained within those structures are described
throughout the application. All structures will be designed and engineered as needed to meet
uniform standards for public health and safety.

d) If the proposed conditional use involves development that will use utility
services, the Applicant shall provide statements from the affected utilities
that they have reviewed the Applicant’s proposed plans. These statements
shall explicitly set forth the utilities' requirements, terms and conditions
providing or expanding service to the proposed development and shall be
adopted by the Commission or Director as part of the conditional use
permil,

FINDINGS: According the Applicant, the proposed conditional use does not involve
development that will use utility services other than Coos-Curry Electric Cooperative, Inc. which
already serves the subject property. The required site evaluation permit from the Curry County
Sanitarian has been submitted along with letters from Coos-Curry Electric Cooperative, the
Oregon Department of Transportation and the Curry County Road Department. Therefore, this
standard is satisfied.

e) If the proposed conditional use involves the development or expansion of a
community or non-community public water system, the Applicant shall
submit a water right perinit(s) or documentation that a permit is not
required from the Oregon Water Resources Department which indicates
that the Applicant has the right to divert a sufficient quantity of water from
the proposed source to meet the projected need for the proposed use for
next twenty year planning period.

FINDINGS: There are no proposals for the expansion of a community water system. This
standard does not apply.

¥/ If the proposed conditional use involves the development or expansion of a
community or non-community public water system, the Applicant shall
install a raw water supply flow monitoring device (flow meter) on the
water system and shall vecord the quantity of water used in the system on
a monthly basis. The monthly record of water usage shall be reported to
the Curry County Department of Public Services-Planning Division and
Health Department Sanitarian on an annual basis.

FINDINGS: There are no proposals for the creation or expansion of a community or non-
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community public water system. This standard does not apply.

g If the proposed conditional use included the development or expansion of
a community or non-community public water system and the use is located
within the service area of a city or special district water system the
Applicant shall utilized the city or special district water system rather than
developing an independent public water system. An independent
community or non-community public water system can be developed for
the use if the Applicant can prove that it would be physically or
economically not feasible to connect to the city or special district water
system. The city or special district must concur in the conclusion that
connection of the proposed use is not feasible.

FINDINGS: The proposed development of the subject property for an 18 hole golf course does
not involve the development or expansion of a community or non-community public water

system. This standard does not apply.

3 Section 7.040 (16) Uses on resource land,

a) The proposed use will not force a significant change in, or significantly increase
the cost of, accepted farming or forest practices on agricultural or forest land.

FINDINGS: The subject property located south and east of the proposed golf course is within
the Urban Growth boundary for the City of Port Orford. Urban Growth boundaries are exempt
from the requirements of Goal 3 agricultural and Goal 4 forest. Conversely, farm and forest uses
in that district are not a consideration. West of the proposed golf course is a beach area, followed
by the Pacific Ocean, which are also exempt with regard to farm and forest uses,

The land to the North is zoned Exclusive Farm Use and is currently in farm production. That
farmland to the north is owned in common with the land upon which the golf course is proposed.
The owner currently utilizes the land north of the golf course for hay production and cattle
grazing,.

The area proposed for the golf course has been described as sitting atop a bench that is elevated
approximately 100 feet above the farm land to the north. The farmland, excluding the proposed
golf course, contains approximately 650 acres and abuts Elk River to the north, the Pacific Ocean
to the west, and the Port Orford Urban Growth Boundary to both the south and east. There is an
operational rock quarry located centrally within the bottomland pasture and continuing farmland
stretching easterly through the Elk River valley.

Because the proposed golf course will be elevated a considerable distance above the existing
farm use, that natural buffer will separate the two uses and eliminate conflicts associated with
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direct contact. The activities associated with a golf course such as mowing, watering, vehicular
and pedestrian traffic and golfing in general will not inhibit standard farm practices such as
irrigating, mowing, baling, fencing and grazing cattle. The natural separation will also assure that
the farm use will not conflict with the use of the golf course.

The development site is a leaseholding within the larger Knapp Ranch, The Knapp Ranch is the
only adjacent neighbor to the golf course. Based on the Board’s review of the Curry County
Zoning Map, the Knapp Ranch appears to be the only property that is in the immediate vicinity of
the Golf Course that is zoned for farm or forest uses. There is more EFU-zoned land to the north
of the Elk River, but it would be insulated from any potential impacts by this geographic
separation. Land to the east and south of the Knapp Ranch is primarily committed to rural
residential use, with small commercial zones adjaceut to Hwy 101, Therefore, the Board finds
that, in the current situation, this standard primarily requires analysis of the potential impacts to
the farming practices and farming costs on the portion of the Knapp Ranch that will remain in
farm vse. The Board finds that the most persuasive evidence on the question of potential impacts
to farming comes directly from the representative of Knapp Ranches, Inc., in the form of a letter
included with the application submittal. The Board notes this letter analyses a range of potential
impacts to farming. It observes that the land management activities of growing grass for a golf
course and growing hay for cattle involve more similarities than differences. It concludes that
even with an increased presence of people on the golf course, the topography of the site creates a

natural separation between the golf course and the portion of the ranch where most farming
activities oceur.

Appellant argued that the use would need to transfer existing water rights from the lower Knapp
Ranch in order to irrigate the golf course place of use. Appellant believes this would inevitably
force a change to farm use, as a portion of the water right previously in use on the ranch would
no longer be available for ranching. The Board finds that argument overly speculative, The
Appellant has not submitted any evidence to illustrate its agsertion that a partial transfer of the
Knapp Ranch’s irrigation or mining rights would necessarily result in “a significant change in, or
significantly increase the cost” of farming practices.

The Applicants, on the other hand, have indicated that, in reaching a tentative agreement with the
Knapp Ranch to transfer a portion of the ranch’s water rights, the Applicant will assist the Knapp
Ranch in upgrading its existing irrigation system, which will allow the Knapps to continue to
irrigate in much the same fashion as they have previously, albeit more economically and with
fewer stopages from equipment malfunction. This conclusion is supported by the letter from
Knapp Ranches, Inc., which states

“Although the availability of water for irrigation will be somewhat decreased, Elk
River Property Development has agreed to assist Knapp Ranches to improve the
efficiency of our existing irrigation system. It is well known that technical
advances in highly efficient irrigation systems can actually improve pasture
production while conserving water. We therefare anticipate that there will be no
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negative impacts with regard to our ability to farm or with regard to the cost of
farming as a result of the proposed golf course.”

A letter from the Water Resources Department, included along with the application submittal,
indicated that a portion of the Knapp Ranch’s irrigation rights could be transferred to the golf
course development area. The Applicants have also explained in their letter of December 23,
2014, that the proposed transfer of the Knapp Ranch is not even certain to occur, as it may prove
too slow and burdensome to complete the administrative process at the Department of Water
Resources. As reflected by the joint letters submitted in this hearing from the Appellant and
from an organization called “WaterWatch,” the Board notes that the Appellant in this case is also
currently opposing the Knapp Ranch’s application at the Water Resources Department for an
extension of time for perfecting existing water rights permits. It appears to the Board that the
one factor in this dispute that may actually lead to increased farming costs is the Appellant’s
opposition to the irrigation permit extension, and not the proposed golf course.

The Applicants have explained that, if the water rights transfer becomes unworkable, the
Applicants will rely instead on new permits for groundwater or for storage of winter surface
flows, to create a source of stored water for summer use. The Applicants submitted well logs
from recently drilled wells in the immediate vicinity, demonstrating that there is adequate supply
and availability of groundwater, should the Applicant resort to that source.

In summary, the Board finds that the similarities between managing a golf course and managing
cattle pastures will prevent impacts on the surrounding agricultural lands. Further, the golf
course development area and the area where farming activities are concentrated will be separated
by adequate physical and geographic separation to prevent impacts to agricultural lands. Finally,
if the Applicant transfers a portion of the water allowed under the water rights permit for
irrigation use, it will be done so in a way that aveids impacts or increased costs to the farm. The
appellants’ argument merely speculates that this would bring a change or an increased cost to
farming, without elaborating how.

Further, as there are no commercial forest uses occurring on adjacent lands, there will be no
forest related impacts associated with the golf course. Therefore, this standard is satisfied.

b) The proposed use will not significantly increase fire suppression costs or
significantly increase the risks to fire suppression personnel,

FINDINGS: The application describes a Scottish style golf course, consisting of land that is
contoured and seeded with various grasses that are maintained at various lengths. The property
will be easily accessible and will be fully equipped with an underground irrigation system.
Because the course will be lightly irigated through the summer months and will be mowed, there
will be no dry grass to fuel a potential fire. There will be a pond with direct access that can be
utilized to assist with fire suppression within the subject property or on adjacent lands. There is
currently a gorse infestation on portions of the property and gorse is known to be a fire threat.
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Upon completion of the golf course, the gorse will have either been completely eradicated or
isolated and controlled in small quantities. The Applicant’s Management Plan for Water,
Nutrients and Pesticides includes gorse management. The conditions of approval include a fire
safety protection plan, With consideration given to the fact that the golf course will provide an
overall reduction in fuel loads, fuel-free fire breaks, access to water, and potential fire access to
adjacent lands, the Board concludes that costs of fire suppression and the risks to fire suppression
personnel will be significantly decreased by the proposal, relative to the preexisting condition.

) A written statement be recorded with the deed or written contract with the county
or its equivalent shall be obtained firom the land owner which recognizes the
rights of adjacent and nearby land owners to conduct forest operations consistent
with the Oregon Forest Practices Act and related Oregon Administrative Rules
for uses authorized in Section 3.042 (8), (12), (13), (14), (15), (16), (21) and
Section 3.052 (8), (12), (13), (14), (16), (17), (22).

FINDINGS: The Applicant has agreed to record the applicable Curry County Waiver of
Right to object to standard farm and forest practices.

6. Section 7.050 (4) Time Limit on a Permit for Conditional Uses

L, Authorization of a conditional use, in general, shall become null and void after
one yvear unless substantial construction has taken place or an extension has been
granted under Section 7.050 (4). Substantial construction in this case means
obtaining all necessary permits required by governmental agencies to commence
construction of any structures or to commence the principal activity permiited by
the conditional use permit.

FINDINGS: the Applicant must have initiated substantial construction on the approved
use within one year of the date of this approval unless the Property Owner/Applicant
applies for and receives an extension of this approval. Therefore, as a condition of
approval, the conditional use permit approval is valid for one (1) year unless the
Applicant applies for and receives an extension of this approval.

VIL. ISSUES RAISED IN OPPOSITION TESTIMONY

The following is a summary of issues based on written and oral comments opposing the
application that were addressed during the public hearing process. In addition, the Board notes
the majority of comments received were in favor of the proposed development. Further, the
Board notes that the primary opponent of the proposal and the appellant of the Planning
Commission decision provided voluminous testimony and evidence, some of which had only
questionable relevance to the proposal or the relevant approval criteria. This was burdensome for
all parties, and is difficult to respond to.
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1. Impacts to the Elk River and Unnamed Tributary, particularly in regard to salmon

The Board reviewed testimony that was concerned with possible impacts the proposed
golf course could have on the nearby Elk River watershed. The Appellant has included
significant documentation on the status of Oregon Coastal Coho salmon, which is a
federally protected species. The Board appreciates that Section 9 of the Endangered
Species ‘Act prevents any person (including local governments) from engaging in activity
that results in “take.” Despite the vast amount of biological background material
infroduced into the record by the Appellant, the Appellant has not attempted to explain
why this approval would, in fact result in take, or that it would even present the likely risk
of take. The evidence in the record suggests otherwise: the proposal involves a
continuation of the primary activity already being conducted on the property: growing
grass. The proposal would likely lead to the relocation of “the place of use” for a portion
of irrigation water, but it would not lead to increases of the amount of water that is
already permitted to be diverted from the “unnamed tributary of the Elk River.” The
proposal, with its emphasis on gorse management and native grass establishment, would
lead to decreased erosion, relative to the status quo. The proposal has self-imposed a
Management Plan for Water, Nutrients and Pesticides that includes restrictions on
pesticide application that are certainly more restrictive than are currently allowed on a
cattle ranch. In short, with the exception of the Appellant’s speculation, the vast majority
of the evidence suggests the overall impact of the golf course development would be a net
improvement for the wellbeing of the salmon.

Finally, ORS 215.416(8)(a) requires the county to base its decisions on applicable
approval standards. Even if the Appellant had gone beyond merely speculating that take
would occur, the Appellant has not indicated which approval standard would be relevant
in this instance.

2. Impacts to water quality

The Board reviewed testimony that raised concerns with water quality, nutrient loading,
and infiltration into groundwater. The Board notes that the Applicant’s proposal includes
bioswale catch-basins, which are intended to detain stormwater (thereby reducing
erosion) and to allow for sediment collection and bio-filtration of pollutants (thereby
reducing discharge of pollutants.) As reflected in the conditions of approval, the
Applicant has agreed to construct a bioswale on the southwest portion of the site to
manage erosion and water quality associated with stormwater that will discharge toward
the beach. The Board further notes that the Applicant has committed to follow its
Management Plan for Water, Nutrients and Pesticides, which calls for a natural
landscape, use of native, drought-hardy grasses, and minimal applications of pesticides
and fertilizers. The Board further notes that current agricultural practices are likely to
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involve the application of fertilizer and other agrichemicals, raising the risk of nutrient-
loading and other water quality issues, without the benefit of a comprehensive stormwater
systems utilizing bio-swales. For these reasons, the Board finds that the proposed golf
course will be compatible with surrounding uses, and will have minimal impacts in regard
to water quality.

. Wildlife impacts

The Board believes that the wildlife concerns, including the specific concerns raised in
the letter from Kalmiopsis Audubon Society, dated September 11, 2014, submitted to the
Planning Commission, have been addressed, primarily through the voluntary actions of
the Applicant. The Applicant agreed to the use of “dark sky” lighting systems, and has
agreed to amend its Management Plan to include rodent- and bear-, and wind-proof trash
containers, and to generally include methods to avoid animal disturbance and fugitive
trash. The Applicant’s proposed methods to resolve these concerns are consistent with
the “Best Management Practices” outlined in the letter from the Oregon Department of
Fish and Wildlife, dated November 20, 2013, included with the application submittal.
For these reasons, the Board finds that the proposed golf course will be compatible with
surrounding uses, and will have minimal impacts on wildlife.

. Generalized concerns about water availability

Both the Appellant and the Applicant have engaged in extensive discussion about the
availability of water, and the potential ramification of the Appellant’s opposition to the
application for extension of time to complete certification of the Knapp Ranch’s water
use permit. The Board believes this discussion should be reined in somewhat, and re-
focused toward the specific approval criteria that apply to this application. The Board
believes the question of water supply is relevant to the discussion of complying with
CCZO Section 7.040 (16)(a) and (b), which look at potential impacts of the proposal to
farming costs and practices, and the potential impacts to fire suppression costs and risks.
The Board has considered the issue of water availability in regard to those standards,
above. Finally, it appears to the Board that the chances of the Applicant successfully
obtaining a partial transfer of the Knapp Ranch’s irrigation rights seem reasonably likely
to succeed, and, if that effort fails, the Board has reviewed the well logs the Applicant has
provided, and has concluded that there are adequate secondary sources of water available
to serve the proposed development.

Order 20127 Elk River Property Development LLC and Knapp Ranches, Inc. Page 24 of 27
January 15, 2015



FAY IR T 0 Y

Page 25

EXHIBIT B

CONDITIONS OF APPROVAL APPROVED BY THE
CURRY COUNTY BOARD OF COMMISSIONERS.

CONDITIONS OF APPROVAL

1. This conditional use permit approval is valid for one (1) year unless the
Applicant applies for and receives an extension of this approval,

2, The 18-hole golf course development site shall be limited to the EFU zoned
portion of the subject property, consisting of approximately 198 acres, and shall
exclude the County "Ground Water Monitoring Area" and the slopes below the
top of bluff along the Northerly and Westerly portions of the subject property.

3. The Board has concluded that “design capacity” is intended to invoke a more
[flexible concept than “maximum occupancy,” and the Applicant has
demonstrated that, under normal operation, the buildings will not be used to
accommodate more than 100 people at any given time. However, if LUBA or
some other appellate review authority determines that the Board has not
correctly interpreted this rule, and that “design capacity” should instead be
interpreted to be synonymous with “maximum occupancy,” the Board hereby
adopts an additional, alternative condition of approval, intended to anticipate
and resolve this scenario in advance,

Therefore, if the Board’s findings and analysis supporting its interpretation of
“design capacity” are not upheld on appeal, the Board hereby approves the
conditional use permit under the condition of approval that the golf course’s
enclosed structures are to have a cumulative maximum occupancy of ne more
than 100 persons, as determined by uniform building and fire codes.

4. An erosion control and sediment prevention plan will be developed by a
specialist in erosion control in conjunction with greens personnel. Consistent
with the Management Plan for Water, Nutrients and Pesticides, the area along
the bluff and ephemeral drainages shall be planted in &« manner that
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emphasizes native vegetation and erosion prevention. The area shall not be
developed with structures.

5. There shall be no playable golf surface or walkable areas within 25 feet of the
bluff edge or the edge of ephemeral drainages. Barviers shall be constructed
and warning signs shall be posted along these areas.

6. Areas of potential instability shall be monitored by a professional geologist
prior to and during construction. The geologist shall assist in developing a
bluff monitoring procedure and training guide.

7. Areas of potential instability shall be regularly monitored by a trained golf
course attendant weekly and after high surf or high precipitation events,
Training shall be in accordance with a bluff monitoring procedure and training
guide developed by a professional geologist,

8. Irrigation along bluff edges shall be closely monitored to prevent excessive
absorption and weakening of the hardpan layer along the bluff per the
monitoring procedure and training guide.

9. Geotechnical analysis shall be conducted in conjunction with all structural
development on the subject property.

10. An onsite inspection by a qualified wetland consultant shall be conducted prior
to ground disturbing activities and site development to determine if the
proposed project may impact wetlands. Where wetlands are present, wetland
delineation is needed to determine precise wetland boundaries and setbacks.

11. The wetland delineation report shall be submitted to Department of State Lands
(DSL) for review and approval,

12. The services of a professional archaeologist shall be engaged to conduct an
archaeological survey of the property.

13. The archaeologist shall consult with the affected tribes (Coquille, Siletz) to
decide the appropriate archaeological investigation to determine site boundaries
and characterization.

14, The Applicant shall work in good faith with the affected tribes and the State

Historical Preservation Office (SHPO) to develop an archaeological mitigation
and monitoring plan.

15. The principles and practices of operation as set forth in the Management
Plan/or Water, Nutrients, and Pesticides shall be followed and include twice-
per-year water quality monitoring in spring and fall to assure that goals are
actually met. A copy of water quality reports shall be provided to the county.
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16. A bioswale shall be designed and constructed on the southwestern portion of
the site to detain and filter chemicals used to maintain the golf course. A
culvert at the outlet of this bioswale shall be used, if necessary to ensure that
the discharge does nof occur on the most erosion-prone portions of the slope,

17. The Management Plan shall be amended to specify principles for careful trash
management, which should include the commitment to keep trash stoved in
rodent- and bear-, and wind- proof containers, and provisions for strict
maintenance to avoid the problems of animal disturbance or trash blowing in
the wind,

18. Any outdoor light shall be shielded to illuminate downward.

19. A preliminary fire safety protection plan shall be adopted that, at a minimum,
includes the following:

a. Proposed fire prevention measures;

b. Preliminary location of fire safe area(s) in which golfers and their
guests can gather in the event of a five, and proposed measures to
maintain such areas;

c. A fire evacuation plan; and
d. Proposed on-site pre-suppression and suppression measures, which

must include a provision for trained personnel capable of operating all
fire suppression equipment during designated periods of fire danger.
This requirement may be waived if the golf course is within a fire district
that provides structural fire protection and the fire district indicates in
writing that on-site fire suppression is not needed.

20. The Management Plan shall be amended to include recommendations from

ODFW regarding:

a. Intake pumps meeting fish screening criteria;

b. Retention of native vegetation wherever possible; and

o4 A golf course design that integrates wildlife habitat and connectivity.

21. A gorse management plan shall be developed by an invasive plant specialist that
will include control of spread during site development, eradication methods and
chemical control, and monitoring for long term effectiveness. Native vegetation
and a diverse population of native grasses will be emphasized in area of gorse
removal,
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EXHIBIT B

From: Carolyn Johnson <johnsonc@co.curry.or.us>

Subject: return on your call and e-mails - time extension application filed
for AD-1411.

Date: October 10, 2017 at 3:54:40 PM PDT

To: Cameron La Follette <cameron@oregoncoastalliance.org>

Cc: Nancy Chester <ChesterN@co.curry.or.us>

Hello Cameron,

I received your October 5 and 9 e-mails and your phone message today with
the question: “Did ERPD, Stuntzner and Knapp Ranches LLC apply for, and
receive, an extension from Curry County for AD-1411 on or before January 15,
2016?"

There has not been a time extension application filed for AD-1411.

Sincerely,
Carolyn
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
IN AND FOR THE COUNTY OF CURRY, OREGON

In the matter of remand proceedings for
application AD-1411 for conditional use approval
to develop an 18-hole golf course with accessory
uses on a portion of property having a zoning
designation of Exclusive Farm Use (EFU)

and identified on the Curry County Assessor’s
Map No. 32-15-00, Tax Lot 04400 and Map

No. 32-15-29C, Tax Lot 00300 filed by

Chris Hood, Stuntzner Engineering

& Forestry, LLC, on behalf of Elk River
Property Development LLC.

ORDER No. 4455

This matter came before the Board of County Commissioners following a decision from
the Land Use Board of Appeals (“LUBA”) which remanded the county’s earlier decision that
had approved an application by Elk River Property Development, LLC, seeking approval of a
Conditional Use Permit to develop an 18-hole golf course, together with accessory uses, on a
property with zoning designation of Exclusive Farm Use (EFU), identified as Curry County
Assessor’s Map No. 32-15-00; Tax Lot 04400 and Assessor’s Map No. 32-15-29C; Tax Lot
00300. The Applicant was represented by Stuntzner Engineering & Forestry, LLC and the Law
Office of Bill Kloos, PC.

The application was originally approved by the Board on January 15, 2015, by Order No.
20127. Earlier procedural history for this application can be found in that Order. Following the
Board’s approval of the application, the Oregon Coast Alliance (“ORCA”) appealed the county
decision to LUBA on January 21, 2015. ORCA initially raised five assignments of error, but
withdrew one of its assignments of error at oral argument before LUBA on April 16, 2015. On
May 15, 2015, LUBA issued Order No. 2015-006, which affirmed the county decision on three
of the remaining four assignments of error, and remanded for further proceedings on one
assignment of error, pertaining to the county’s findings of compliance with OAR 660-033-
0130(2)(a). As explained below, this administrative rule applies to certain buildings within three
miles of an urban growth boundary, and it imposes on these buildings a limitation of the “design
capacity” of 100 people. Following LUBA’s remand, the applicant submitted supplemental
testimony on July 27, 2015. This testimony included architectural renderings, an architect’s
analysis of how the building designs related to the legal standard of “design capacity,” and legal
analysis from the applicant’s attorney explaining LUBA’s construction of the approval standard.
ORCA, the original appellant, submitted testimony to dispute the applicant’s conclusions. On
August 31, 2015, the Board held a public hearing, limited in scope to the remand issue of “design
capacity” in OAR 660-033-0130(2)(a). Additional testimony, both written and oral, was

Order on Remand Elk River Property Development LLC
Page [ of 12

QOctober [?‘Q , 2015

X



B A LIRS BN s

Page 2

received at this hearing. The Board left the record open for written materials rebutting new
testimony received prior to and during the hearing, until September 4, 2015. On September 9,
2015, the Board orally approved the application, subject to conditions of approval, and continued
the matter for adoption of a final written order.

NOW, THEREFORE, THE BOARD OF CURRY COUNTY COMMISSIONERS
HEREBY ORDERS that Application File No. AD-1411 is approved, based on the findings
outlined in Exhibit “A” and the conditions outlined in Exhibit “B” that are attached hereto and
incorporated by reference.

Dated this Z(}i'g- , 2015.

CURRY COUNTY BOARD OF COMMISSIONERS

Susan Brown, Chair

[abstained)

Thomas Huxley, Vice Chair

. 4 . - .
avid Brock Smith, Commissioner

Approved as to Form:

M. Gerard Herbage
Curry County Legal Counsel
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EXHIBIT A

CURRY COUNTY BOARD OF COMMISSIONERS
FINDINGS OF FACT AND CONCLUSIONS ON REMAND
AD-1411: REQUEST FOR A CONDITIONAL USE PERMIT TO DEVELOP 18-HOLE GOLF
COURSE TOGETHER WITH ACCESSORY USES ON A PORTION OF THE PROPERTY
WITH ZONING DESIGNATION OF EXCLUSIVE FARM USE.

I. INTRODUCTION

This document supports the decision of the Curry County Board of Commissioners in File No.
AD-1411, approving the Conditional Use Permit for an 18-hole golf course on EFU-zoned land.

Except for instances where this decision modifies or departs from the findings, analysis and
proposed conditions of approval contained in the staff report and the Applicant’s submittals,
those documents are hereby adopted as supporting findings, and are incorporated into this
decision by reference. In order to ensure compliance with applicable approval criteria, the Board
utilizes conditions of approval, where appropriate.

II. APPLICANT.

The Applicant is Elk River Property Development, LLC. The subject property is owned by
Knapp Ranches, Inc.

III. DESCRIPTION OF SITE AND PROPOSAL

The subject property and larger proposal were summarized in Board Order 20127. In this
remand proceeding, the scope is limited to the “design capacity” of the proposed buildings, as
explained below. As described by the applicant’s materials, the proposal includes four buildings:
a clubhouse that is slightly smaller than 10,000 square feet, a maintenance/shop building, a
refreshment kiosk located mid-course, and a reception office at the parking lot near the entrance.

IV. COUNTY PROCEDURES

The procedures followed in the initial processing of this application are summarized in Board
Order 20127. Following LUBA’s remand of that decision in LUBA order 2015-006, the
applicant and other parties submitted written testimony to the county. On August 31, 2015, the
Curry County Board of Commissioners held an evidentiary hearing, during which additional
testimony was received. Following the hearing, the Board held the record open, for rebuttal
purposes only, until September 4, 2015. On September 9, 2015, the Board orally approved the
application, subject to conditions of approval, and continued the matter for adoption of a final
written order.
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V. APPLICABLE STANDARDS AND CRITERIA

The sole standard applicable to this remand proceeding is OAR 660-033-0130(2)(a), as it has
been construed in LUBA Order No. 2015-006.

VL. ANALYSIS OF APPLICABLE STANDARDS AND CRITERIA AND FINDINGS
OF COMPLIANCE

OAR 660-033-0130 - Minimum Standards Applicable to the Schedule of Permitted and
Conditional Uses

(2)(a) No enclosed structure with a “design capacity” greater than 100 people, or group
of structures with a total “design capacity” of greater than 100 people, shall be
approved in connection with the use within three miles of an urban growth boundary,
unless an exception is approved pursuant to ORS 197.732 and OAR chapter 660, division
4, or unless the structure is described in a master plan adopted under the provisions of
OAR chapter 660, division 34.

FINDINGS:

The applicant has described its proposed buildings as including a clubhouse, a shop, a small
concession kiosk, and a reception stand. The clubhouse, which was the only enclosed structure
intended to be occupied by golfers, was described as a two-story, 10,000-square-foot building
that would include a restaurant, lounge, pro shop, locker rooms, administrative offices and
storage for golf carts, etc.

Initially, the applicant explained that the “design capacity” standard should be viewed in context
of the larger use, and the playable capacity of the golf course would function to restrict the
number of people who would use the building. At that point, the Board agreed that the
“bottleneck” created by the playable capacity of the golf course was sufficient to demonstrate
compliance with this standard. The appellant, on the other hand, argued that “design capacity”
required the applicant to provide designs of the proposed buildings and an accounting of the
theoretical maximum number of people who could fit inside all of the buildings. On appeal,
LUBA did not agree with either of these interpretations.

LUBA reviewed the legislative history surrounding the original drafting of the “design capacity”
rule. Among other points, this legislative history led LUBA to conclude that the applicant
needed to make a specific showing that the buildings would not be designed to accommodate
more than 100 people, and the applicant’s initial description of the number of people anticipated
under normal circumstances was not sufficient. The key elements of LUBA’s ruling can be
summarized as:
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- Design capacity and maximum occupancy are separate concepts. LUBA Op. at pg. 16,
line 15; pg. 20, line 1.

- A building that has a maximum occupancy calculated according to building and fire
codes that exceeds 100 people can still comply with the “design capacity” standard, so
long as the “design capacity” does not exceed 100 people. LUBA Op. at pg. 20, line 1.

- An applicant under this standard will likely have to provide architectural drawings or
other testimony from a design professional demonstrating that the specific buildings
proposed will actually be designed to accommodate no more than 100 people. LUBA Op.
at pg. 20, line 7.

- Portions of the buildings that are not designed primarily for human occupancy or
assembly do not need to be included in “design capacity” calculations. LUBA Op. at pg.
21, line 18.

- A condition of approval may be necessary to ensure that no more than 100 people occupy
a building or collection of buildings in situations where the maximum occupancy may be
greater than 100 people. LUBA Op. at pg. 19, line 8.

Following LUBA’s ruling on this matter, the applicant hired a commercial architect who
prepared preliminary drawings of the proposed clubhouse, and who provided a narrative
explanation of the methodology behind the calculations of design capacity. The drawings and
narrative show the clubhouse has a “design capacity” of 92 people. The concessions kiosk and
reception stand have a “design capacity” of a single staff person per building. The maintenance
building is described as having a “design capacity” of two staff people. The applicant did not
provide a drawing of the maintenance building, but the applicant has been candid that this
building will be mostly devoted to an open floor plan that could potentially fit a greater number
of people. Therefore, the applicant has proposed a condition of approval that would limit the
number of people allowed inside this building, as well as the other buildings. This condition of
approval is discussed in more detail below.

The applicant’s testimony is consistent with LUBA’s instructions that only portions of the
buildings designed primarily for human occupancy or assembly are to be included in the “design
capacity” calculations. As explained in the applicant’s attorney’s testimony from July 27, 2015,
the areas of the clubhouse that have been included in the “design capacity” calculation consist of
the dining area, the lounge/seating area, the bar, the kitchen, the golf shop, the business office,
the staff office, the reception counter, and locker rooms. The applicant has not included areas in
this calculation if they are not primarily designed for human occupancy or assembly, including
the hallways, storage areas, and restrooms. Collectively, the testimony from the applicant’s
architect and attorney constitute substantial evidence showing that the buildings have been
designed to accommodate less than 100 people. The appellant submitted conflicting evidence on
this point, which the Board finds to be unpersuasive and primarily focused on the inapplicable
standard of “maximum occupancy.” As the LUBA decision made clear, “maximum occupancy”
is not the appropriate method for determining “design capacity.”
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The applicant’s architect used the amount of planned seating as the primary metric for counting
“design capacity™ for most of the areas designed for human occupancy. In its submittal of July
27, 2015, the applicant explained that the spacious layout of the clubhouse, including the layout
of the seating in the restaurant, lounge and bar area, is essential to providing the level of comfort
and ambiance that are to be central characteristics of this facility. The applicant has been frank
in its acknowledgements that these spaces could potentially be populated by more furniture and
smaller furniture than what has been depicted in the drawings. The Board is aware that furniture
could be moved, more seats could be provided, and additional guests could be provided with
“standing room only,” such that the actual number of people that might theoretically fit in these
spaces could be higher than these spaces have initially been designed to accommodate. For this
reason, the applicant has proposed a condition of approval that will limit the total number of
people allowed inside the four proposed buildings to be no greater than 100 people at any time.
Because the approval standard is so subjective and could be circumvented simply by rearranging
furniture, a condition of approval that limits the number of people allowed inside the buildings is
the best and most practical way to provide certainty that the buildings will actually be used in the
manner originally proposed.

The appellant’s letter of August 27, 2015 objects to the feasibility of the proposed condition of
approval that would limit the cumulative occupancy of the buildings to 100 people. The
appellant merely speculates that the condition is unfeasible, without explaining why it believes
that to be the case. The Board agrees with the applicant’s response on this subject from its letter
of August 31, 2015, which explains that conditions of approval limiting the number of people
allowed in buildings (or in specific rooms in buildings) are commonly used, are routinely
enforced, and are entirely feasible.

The appellant’s letter of September 4, 2015 reiterates the opinion that it would be impossible for
the applicant to keep track of the number of guests in the building. The applicant has explained
that specific employees would be tasked with maintaining head-counts for guests within
designated portions of the building. The applicant also indicated there were technological
solutions for maintaining these head counts. Regardless of the method the applicant employs to
keep track of the number of building occupants, the Board finds this condition operates in a
manner that is essentially no different from a “maximum occupancy” rating. Compliance with
this condition is entirely feasible.

The Board also notes that the legislative history LUBA relied on in construing this standard
addresses this issue and establishes that a condition of approval of this sort is an appropriate
mechanism for ensuring compliance with the standard. LUBA characterized this legislative
history as follows:

“The advisory committee also discussed circumstances where maximum
occupancy under fire and safety codes may differ from ‘design capacity,” and
noted that a condition of approval may be necessary to limit occupancy to ‘design
capacity’ in circumstances where actual or permitted occupancy may be greater
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than 100 persons.”
LUBA op. at pg. 19 line 6-10.

The Board notes that the applicant’s letter of July 27, 2015 suggested the 100 person limit could
be apportioned among the buildings, with specific fractions of the total design capacity assigned
to each building. The Board views this additional requirement as unnecessary and overly
complicated. There may be times when the applicant needs to have more than two employees
inside the maintenance shop, such as during meetings of grounds-keeping staff. Doing so would
be acceptable, so long as it did not cause the cumulative number of occupants in all buildings at
that time to rise above 100. The Board is ultimately confident that the applicant will be capable
of maintaining an accurate cumulative “head count” of the number of people inside the
buildings, and the Board declines to impose this additional restriction on how those people are to
be distributed amongst the buildings.

The Board further notes that the appellant’s submittals have taken contradictory approaches to
the relationship between “design capacity” and “maximum occupancy.” In its letter of August
27, 2015, the appellant objected to the fact that the applicant and the staff report had previously
characterized the appellant’s position as arguing that “design capacity” is synonymous with
“maximum occupancy.” However, in its letter of August 31, 2015, the appellant argued that
“design capacity” is synonymous with “maximum occupancy.”

To support this argument, the appellant included testimony from a design consultant who
measured the “maximum occupancy” of the proposed clubhouse, according to the occupant load
factors found in the Oregon Structural and Specialty Code. However, the Board cannot consider
the appellant’s argument that “design capacity” is to be measured by the building code’s
occupant load factors, because LUBA has already ruled against the appellant on this issue.
LUBA held that “design capacity” and “maximum occupancy” are similar, but distinct concepts.
LUBA Op. at pg. 20, line 1-2. LUBA further explained:

“In sum, we agree with the county and intervenor that ‘design capacity’ as that
term is used in OAR 660-033-0130(2)(a) is not equivalent to ‘maximum
occupancy’ as that term is used in building and fire codes. To the extent
petitioner argues otherwise under this assignment of error, we reject those
arguments.”

LUBA Op. at Pg. 22, beginning at line 25.

Therefore, as stated in the Applicant’s letter of September 4, 2015, the appellant is precluded by
the “law of the case” from revisiting arguments that LUBA has already decided.

The Board also notes that in the appellant’s renewed efforts to argue that “design capacity”
should be synonymous with “maximum occupancy,” the appellant altered a quotation of the
relevant legislative history in its letter of August 31, 2015. As explained in the applicant’s letter
of September 4, 2015, this alteration to the quoted text had the effect of misrepresenting what the
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quotation meant in its original context. However, despite that misrepresentation, the Board finds
this testimony (including the supporting letter from the appellant’s design consultant) to be
entirely focused on “maximum occupancy,” and “occupant load factors” derived from the
building code. As explained above, those concepts are not the applicable standards in this
instance. Therefore, this testimony is not relevant to applicable approval standard.

As noted above, LUBA instructed that only spaces designed primarily for human occupancy or
assembly were to be included in the “design capacity” calculations. The applicant views storage
areas, hallways, and bathrooms as areas that are not primarily designed for human occupancy or
assembly.

The Board agrees with the applicant that storage areas are clearly a type of interior space
designed for purposes other than human occupancy or assembly. As noted repeatedly in the
applicant’s materials, the remote location and the seasonal nature of the use require ample
storage for items such as golf carts, patio furniture, food, wine, linens and other supplies.

The Board also agrees with the applicant that bathrooms play a supporting, ancillary role to the
primary occupied areas (such as dining rooms and lounges) and they are not primarily designed
for human occupancy or assembly. For example, the Board agrees with the applicant that the
capacity of the restaurant cannot be increased by shuffling diners through the bathrooms.

The Board further agrees with the applicant that hallways are “conduits for pedestrian transit”
from one part of the building to the other, and they do not increase the total number of people the
building is designed to accommodate. The Board agrees with the applicant’s observation in its
September 4, 2015 letter that the portions of the hallways labeled “view areas” are simply
hallways that happen to be arranged in a way that maximizes the views of the coast and
mountains, to enhance the experience for people walking down the hallways, and that nothing in
the floorplan indicates these areas are designed for people to linger or assemble there.

The Board disagrees with the appellant’s testimony of August 27, 2015 that argues hallways and
bathrooms are primarily intended for human occupancy and assembly and must be included in
the “design capacity” calculations. The Board further disagrees with the testimony of the
appellant’s attorney and the appellant’s design consultant from September 4, 2015, which takes
issue with the proportion of the clubhouse dedicated to hallways and corridors. The appellant
objects to the lack of a condition of approval that would prevent the placement of furniture in the
hallways. Because these spaces will be operating under the overarching condition of approval
that limits the cumulative occupancy of all of the buildings to no more than 100 people, there is
no basis to require such a specific condition. Because the architect’s drawings do not show the
hallways playing any role in providing occupancy or assembly, there is no basis to conclude that
these spaces must be individually accounted for in the “design capacity” calculations.

The Board is reminded of the testimony provided by the applicant’s architect during the public
hearing, where the design of a hypothetical school building was discussed. The architect
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explained that if a school building had an enrollment of 100 students, it would need a design
capacity of 100. There would likely be four classrooms with a design capacity of twenty five
students for each room. However, the school would also need a cafeteria/multi-purpose room
and it would need to accommodate all 100 students for lunch. While the addition of a cafeteria
might have the practical result of doubling the “maximum occupancy” of the building, it is clear
that a school with an enrollment of 100 students is designed for 100 students when it has both
adequate classroom space for those students, and adequate cafeteria space. This example
underscores the need to consider the underlying purpose for which the building is designed as
part of calculating “design capacity.” This example as illustrates the flawed reasoning in
conflating “design capacity” with “maximum occupancy.”

On the other hand, the Board agrees with the applicant that the locker rooms do need to be
included in the “design capacity” calculation, as they may conceivably be in use by golfers at the
same time the restaurant and bar are operating at “full house.” The Board agrees with the
explanations provided by the applicant’s architect and its attorney that each of the locker rooms
is designed to accommodate a standard “foursome” of golfers. The small benches depicted in
each locker room could not plausibly accommodate more than four golfers at a time. The
appellant argued in its letter of August 27, 2015 that the number of lockers depicted in each room
should be viewed as the indicator of how many people each room is designed to accommodate.
As noted by the applicant in its testimony of August 31, 2015, the appellant’s argument is
premised on the idea that every locker will be in use simultaneously, with dozens of golfers
changing clothes at once. It should be obvious from both the drawings and the larger context of
the proposed use that small groups of golfers will transit through the locker rooms, and that these
rooms have been designed accordingly.

The Board understands LUBA’s instructions on this point preclude the Board from looking at the
applicant’s projected number of people expected to use the spaces under normal operations, and
to instead look at how many people the spaces are actually designed to accommodate. That is,
however, a different exercise than what the appellant has proposed, which asks how many people
could theoretically fit into the locker room, standing shoulder-to-shoulder. The appellant’s
argument that the room has a “design capacity” that exceeds the seating on the benches is no
different than if appellant were arguing that the “design capacity” for the restaurant space should
be measured as if that area were entirely occupied by people in a “standing room only” situation.
While that is theoretically a possibility, it misses the point of the purpose for which this space
has been designed. Based on the small benches and the proposed purpose of the locker rooms,
the Board finds that each locker room is designed to accommodate no more than four people.

The Board notes that the LUBA opinion left open the question as to whether employees are to be
accounted for in the “design capacity” calculation. The applicant has elected to include
employees in the calculation. The Board views this as a conservative and sensible approach that
is consistent with the language of the standard that speaks only of “people,” and that does not
distinguish between staff and guests.
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The appellant’s letter of August 27, 2015 also objects to the possibility that the applicant may
need to resort to temporary non-enclosed structures, such as tents, if the applicant were to host an
event with more than 100 people. The appellant’s argument is based on the premise that the
applicant will inevitably enclose these tents, despite the fact that the applicant’s discussion of
temporary structures specifically provided they would be non-enclosed. Nonctheless, the Board
will require a condition that any temporary structures the applicant may deploy must remain non-
enclosed.

Additionally, in its letter of August 27, 2015, the appellant objects to the possibility that the
applicant might provide a shuttle service for its guests. As a threshold matter, the Board finds
this argument to be outside the scope of the remand, which is limited solely to establishing the
“design capacity” of the proposed buildings. Further, as noted by the applicant’s testimony of
August 31, 2015, the shuttle service had been mentioned in a previous submittal. Although there
was only passing mention of this service in the original application, it was sufficient to give
appellant reasonable notice of this aspect of the proposed use, and the appellant has failed to
preserve any objection to this issue.

The appellant has also objected in its letter of August 27, 2015 to the fact that the applicant’s
original description of the clubhouse proposed an office for a golf pro, but the drawings
submitted in these remand proceedings do not provide that office. The appellant argues this
amounts to a modified application that must be filed anew. The Board finds this minor revision
to the plans to be inconsequential, and it views both the clubhouse and the larger proposed use of
the golf course to be substantially unchanged from what was originally proposed, despite the fact
that the applicant is now considering that it might not hire a golf pro after all, or, if it does, that
the golf pro will have to endure without her own office.

The appellant raised additional arguments in its testimony of August 27, 2015 that go beyond the
scope of the applicable standards in this remand proceeding. These arguments, concerning the
applicant’s inquiries into the possible use of reclaimed wastewater, and the applicant’s
discussions with the county over a separate piece of property for a different potential
development proposal, are unrelated to the “design capacity” of the proposed buildings for the
golf course.

The Board notes that the applicant has been candid that the drawings it provided are preliminary,
and that it likely will need to retain the flexibility to make minor modifications to these plans
before they can be finalized for building permit approval. In the applicant’s submittal of July 27,
2015, it explained:

“Given that the building designs may need to be modified slightly in response to
site-specific engineering reports, and given that aesthetic considerations may still
need to be ‘fine tuned,’ the applicant would accept a condition that requires the
interior square footage of the clubhouse to be no greater than the square footage
depicted in this conceptual design.”
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That condition would limit the overall size of the clubhouse to no more than 10,000 square feet.

Continuing on this subject, the applicant orally proposed an additional condition of approval
during the hearing of September 4, 2015. The new condition was in recognition that only the
portion of the clubhouse primarily intended for human occupancy and assembly is being
analyzed under the “design capacity” standard, and that area must be fixed in size in order to
ensure continued compliance with this standard. The applicant’s new condition provided that the
interior area in the clubhouse that is designed primarily for human occupancy or assembly shall
be no larger than what is illustrated and listed by the architect in the conceptual drawings and the
“design capacity” table that were submitted as part of this proceeding. Specifically, this area
includes the dining room, the lounge/sitting areas, the kitchen, the bar seating area, the golf shop,
the office areas, the reception area, and the lower floor locker rooms. Collectively, these areas
comprise less than half, or approximately 4,500 square feet of the total building area. The
applicant’s proposed condition would require that final plans submitted for building permit
review must clearly identify these areas in a manner that corresponds with the architectural
drawings submitted as part of the Conditional Use Permit remand proceedings.

With this additional condition of approval, minor revisions may be made to the design, and the
spaces designed primarily for human occupancy or assembly (as listed above) may be rearranged
or reconfigured, but the amount of building space devoted to these areas will be no larger than
the areas illustrated in the conceptual design drawings and listed in the “design capacity” table.

The Board recognizes this standard requires the applicant to demonstrate a subjective “design
capacity” before the building has been completed and assigned a maximum occupancy by the
fire marshal or other building official. This condition of approval will provide the applicant with
the flexibility needed to finalize its building design without falling out of compliance with the
“design capacity” standard.
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EXHIBIT B

CONDITIONS OF APPROVAL APPROVED BY THE
CURRY COUNTY BOARD OF COMMISSIONERS.

CONDITIONS OF APPROVAL
RELATING TO “DESIGN CAPACITY”

The original conditions of approval that the Board adopted in Order 20127 remain in effect
Sfor the approved application, with the exception of Condition No. 3, which pertained to the
subject of “design capacity.” Condition #3 is replaced and superceded by the following
conditions of approval:

22. Cumulatively, the four proposed buildings (clubhouse, maintenance shop,
refreshment kiosk, and reception stand) shall have no more than 100 people
allowed inside at one time, regardiess of post-construction “occupant loads”
that may be assigned by the fire marshal or other building official.

23. The clubhouse shall include no more than 10,000 square feet of enclosed
interior space.

24. Collectively, the interior spaces in the clubhouse that are designed primarily for
human occupancy or assembly shall be no larger than what has been illustrated
and listed by the applicant’s architect in the drawings and the “design capacity”
table submitted during Conditional Use Permit remand proceedings.
Specifically, these areas include the dining room, the lounge/sitting areas, the
kitchen, the bar seating area, the golf shop, the office areas, the reception area,
and the lower floor locker rooms. These areas comprise approximately 4,500
square feet of the total building area. Final plans submitted for building permit
review must clearly identify these areas in a manner that corresponds with the
architectural drawings submitted as part of the Conditional Use Permit remand
proceedings.

25. If the applicant uses any additional, temporary structures (such as tents) for a
golf tournament or any other reason, those structures are to remain non-
enclosed.

26. All non-enclosed areas depicted in the applicant’s drawings, such as patios, are
required to remain non-enclosed.
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ATTACHMENT 11
Planning Commission action/background

A public hearing on Application AD-1705 was held before the Planning Commission on
September 21 and October 19, 2017. The hearings were conducted according to the
rules of procedure and conduct of hearings on land use matters as set forth in Section
2.140(2) of the Curry County Zoning Ordinance. The Planning Commission received
oral and written evidence concerning this application. After receiving public testimony
on September 21, 2017, the Planning Commission continued the public hearing to
October 19, 2017. After receiving public testimony at the October 19 public hearing, the
public hearing was closed and the Planning Commission continued its deliberations to
November 7.

On November 7 the Planning Commission deliberated on the application based on
evidence submitted into the record. Upon a motion duly made and seconded, the
Planning Commission voted to deny application AD -1705 on a 4-3 vote (Attachment 9a,
see line 33 - line 13 to page 34 line 11) On November 8 Planning Commission Chair
John Brazil signed the Final Order (Attachment 8) denying the application. The
applicant appealed the November 8, 2017 Final Order.

Following November 8 Planning Commission meeting, Commissioners Brazil, McHugh
and Morrow questioned the validity of the November 8 Final Order as, in their opinions,
the procedure by which the Final Order was issued was flawed and did not comply with
the procedures for issuance of Final Orders outlined in Zoning Ordinance section
2.140(2(m)&(n). A November 27, 2017 (Attachment 9) County Counsel memo (pages 5
& 6) expands further on the validity of the November 8 Final Order. The underlined
sections of the citations below were the subject of the Commissioners concerns.
Section 2.140(2)(m)&(n) state:

(m) Conclusion and findings.

At the conclusion of the hearing, the decision making body shall make its decision with
a motion, duly seconded which shall pass with a majority vote of the members present
to constitute a quorum of the decision making body. The decision making body may
state findings which may incorporate findings proposed by any party, or the Director, or
may take the matter under advisement. The decision making body may request
proposed findings and conclusions from any party to the hearing. The decision making
body, before finally adopting findings and conclusions may circulate the same in
proposed form to the parties for written comment. All actions taken by the decision
making body pursuant to adopting findings and conclusions shall be made a part of the
record. The decision making body shall announce the time, date and place that it will
adopt its final written order regarding the matter being heard at the conclusion of the

hearing.

(n) Decision.
The decision, findings and conclusions which support the decision shall not be final until
reduced to writing and approved by a vote of the majority of the members present to




constitute a quorum of the decision making body. The written decision shall be signed
by the Chair of the commission or majority of the Board whichever is applicable. The
Director shall send a copy of the final decision notice of the commission or Board to all
parties with standing in the matter who have provided a proper mailing an address and
have indicated that they want a copy of the notice and shall, at the same time, file a
copy of the final written order in the records of the County. A copy of the final written
order shall be provided to the applicant and appellant who have paid an application or
appeal fee. Others who request a copy of the order shall pay a copy fee for the
document.

The Planning Commission held a meeting on December 14, 2017 and reviewed a
second Final Order prepared by Commissioner Morrow. The second Final Order was
adopted by the Planning Commission 7-0. An appeal to the second Planning
Commission Final Order (Attachment 5a) from the applicant’s representative Bill Kloos
was received on December 20, 2017. The Planning Commission’s November 7 and
December 14™ Final Orders can be found in Attachment 8. *

! The attachments to the Final Order are on file at the Community Development Department in the AD-1750 project file and are a
part of the public record for this proposal.
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